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Legal Problems of Insurance Agents— 


Covenant Not to Compete 


Tax Consequences 


In every purchase and sale of an insu 


nce agency the purchaser and seller of the 


agency have conflicting interests taxwis« 


understood As a 


seller is interested 


must be clearly 


rule, the 


which 
in having the 
price treated as 


purchase a long-term capi 


tal gain in order to utilize the lower capital 
gain tax rate rather than pay the normal 


tax rate which may be considerably higher 


594 


he other hand, normally 

1m his current net income 
acquisition cost as possible 
Ss are mutually ex 
laws, and a benefit 


generally accom 


ansferred in 

the expirations o1 
as a capital asset 
decisions Chere 
in the amounts paid for 


element of the agency's value, even 


paid in installments, are subject to 
vain treatment in the hands of tl 
ller will pay tax at capital gai 
between the 


t 
} 
th 


difference 
assets and 
expirations of the agency 
lt up by the owner through his pet 
orts rather than by a prior put 


the cost basis may well be zero 
An important consideration affecting the 
normal tax rules noted above is the handling 


of the covenant not to compete. It is this 


covenant which can create a tax problem fo1 


1] 


the seller and a tax advantage for the pur 


chaser. The tax rule was summarized in 
Hy 


Interna 
(2d) 761, 


C ommusstoner of 


milin’s Trust 7 
5 7 9215, 209 F 


Revenue, 54-1 ust 


765 (1954), as follows 


“Where a covenant not to compete con 
stitutes a nonseverable element of a trans- 
action in which the owner of a going concert 
sells the property and transfers the good 


will of the business, the covenant is to be 


contributing element of the 
entire revenue 


received is subject to tax on the basis of a 


IL J— October, 1957 


treated as a 


transferred and the 


assets 





capital tain 
794; Michaels, 12 


+ 


t to compete 
be 


| 


Call 


THIS ISSUE IN BRIEI 


assured that 
actually been dealt w 


Tax Rule Applied 


to Insurance Agencies 
\ rece nt 


a graphic tashion t 


( 
lhe case was Dauksch 7 usey, 54-2 
§ 9584, 125 F. Supp. 130, decided August 
1954, by a United States I ict Cou! 
Ohio. The purchase and sale 


involved, 
consequences re lative t 


ance agencies Was 


the covenant not 

compete were different in each transacti er A the 4 
The insurance agent t - Carl Daukscl tkinson in th tkinson-Daukscl 
brought this suit again su . Collector of _ which ] 

Internal Revenue, to recovet 

paid under deficiency assessments f¢ 
vears 1945, 1946 and 1947 lhe 
ing to the purchase of 
agencies are 


income 


[ 
ax agents as 
rr the considerati ‘ , 1¢ Was agreed 
tacts relat to after arm’s- h dealings | 


{ between tl 
two parties. The rreement 
$5,000 of tl 


the two 


many 
occurring with 


ic 
insuranc< set forth 
similar to transactions lis amount was for Atkinson’s 
commonly insurance agents current investment . 


f 17 
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was for Atkinson’s share of the partnership 
including good will and the right to continue 
the use of the name; $25,000 was for a 
from Atkinson and his wife not 
to engage in the insurance 
Franklin County, Ohio for a term of five 
years. 


covenant 
business in 


The second transaction came later in the 


same year when Dauksch entered into an 
agreement with O. M. Heffner and his wife 
Heffner 


was purchased for a sum of $15,000. The 


whereby the insurance agency of 


contract included the office furniture, fix 
tures, supplies and equipment, the good will 
of the business, the right to use the name 


O. M 


of Heffner and his wife not to again enter 


Heffner and the covenant on the part 
into the insurance business for a period of 
39 months. 


In the 
Dauksch depreciated the 


income tax returns in question, 
$25,000 set forth 
in the Atkinson contract as the value of the 
covenant not to compete rateably over the 
hve-year period for which the covenant was 


to be in effect. 


he Heffner contract provided that Daukscl 
was to pay $3,000 on or October 1, 
1945; $4,000 on or before January 10, 1946; 
$4,000 on or before January 10, 1947; and 
$4,000 on or before January 10, 1948 


before 


With the 
Dauksch entered on his own books a divi 
sion of the Heffner follows: 
$2,500 to the cost of the good will of the 
$500 to 


assistance of his accountant, 


contract as 


business and of certain fire 


the cost of 


maps; 
furniture and fixtures; and 
$12,000 to the cost ot 


to work with him and not to compete with 


Heffner’s agreement 
him. On the basis of this division, Dauksch 
set up depreciation on the questioned in 
come tax returns against the $12,000 for the 
covenant not to 
1945, $923.08; in 
1947, $3,692.28 


were disallowed by the Commissioner. 


compete as follows: in 
1946, $3,692.28: and in 


These items of depreciation 


The court quoted Commissioner of Internal 
Revenue v. Gazette Telegraph Company, 54-1 
ustc § 9214, 209 F. (2d) 926, 928, which 
stated the general rule applicable to the 
depreciation of the covenant not to compete 
as follows: 


“Where a lump sum is paid for the pro} 
erties of a with 
intangibles and a covenant on the part of 


going business together 
the seller not to compete with the purchaser 
for a specified period of 
time, and the covenant against competition 


or his assignee 


is not treated separately in respect to cost 


596 


and value but is nonseverable, the purchase: 
has no warrant in the statute or the regula- 
tion to treat any part of the price paid as 
the cost of the covenant subject to deprecia- 
tion. Toledo Blade Co. Vv. Cc I. ee 11 - C: 
1079, affirmed, 6 Cir., 180 F. 2d 357, certiorari 
denied, 340 U. S. 811, 71 S. Ct. 38, 95 L. Ed. 
596; Burke, 18 T. C. 77. On the other hand, 
in a transaction in which property is sold 
and the seller covenants not to engage in 
business in competition with the purchaser 
for a specified period of time, if the parties 
faith and treat the 
covenant in a separate and severable manney 


in good realistically 
in respect to value and cost the purchaser 
may amortize the price paid for the covenant 
and claim annual deductions pro rata during 
the life of the covenant. Farmers Feed 
Company of New York, 17 B. T. A. 507; 
Christensen Machine Co., 18 B. T. A. 
Eitingon-Schild Company and Subsidiaries, 
ai B.. T,. A... 1163s. B.. T. Baboits, tne. 32 
B. T. A. 693; Christensen Machine Co. y 
United States, Ct. Cl., 50 F. 2d 282.” 


256; 


Applying these rules to the two Dauksch 
the court decided that Dauksch 
entitled to 
Atkinson purchase, and that he should be 
denied depreciation in the Heffner purchase 


transactions, 


should be depreciation in the 


In further explanation of this decision, 
the court noted that there was no evidence 
that the Atkinson and 
Dauksch that 
there was any fraud practiced between them 


in the execution of the agreement with the 


transaction between 


was not a bona-fide one or 


intent of evading taxes to the government. 


The evidence disclosed that a large part of 
the business of the Atkinson-Dauksch agency 
had been built up by Atkinson and was per- 
sonal to him. It was probable, in the court’s 
opinion, that 
in the insurance business during the years 
1952 had it not 
for the covenant not to compete. The court 
found that the $25,000 set forth in the con- 
tract as the value of the covenant not to 
compete disproportionate to the 
business done by the 


Atkinson might have engaged 


prior to his death in been 


was not 
amount of agency. 
further that the gross 
income from the personal customers of 
Atkinson between the years of 1940 to 1944 
inclusive had ranged from $128,984 to $346,629. 
In answer to the 
the value 
covenant, the court 


The record showed 


government’s attack on 
placed by the parties on the 
stated that there 
that the amount 


was 
no evidence to show was 


exc essive. 


Concerning the Heffner contract, the court 
noted that the parties themselves did not 


(Continued on page 608) 
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1957 State Tax Legislation 


Most state legislatures hold their regular 
“odd” Thus 1957, 
with 45 states sitting regularly (plus several 
afforded the 
to evaluate 


sessions in the years 


special sessions), 


portunity 


biennial op- 
and 
just as state 
they do with Congress. As 
a result, legislators have made no less than 
i this 
Another 7,500 changes were proposed 


revenue systems 


needs. Taxes rank high in 


importance as 
2,325 changes in state tax laws so far 
year. 
and side tracked, for the time being at any 


rate, somewhere in the legislative process. 


involved 
affected the 
revenue 


Many of these changes 
and 
that 


gasoline 


rates, 


most rate actions taxes 


substantial —sales and 


Thus the 


yield 


forward surge of 


state 
‘ 
{ 


tax collections (currently at an all-time high 


of close to $14% billion—up 8 per cent from 
1956 and 45 per cent from 1952) seems cer- 
Such a large number and 
1957 


tain to continue. 
great variety of new state tax changes 
continues the trend of recent years, and will 
contribute to the mounting and 


plexity of business operations from one end 


cost com- 


of the country to the other 


Ranging all the way from an increase in 
the Idaho prune tax from four cents to five 
allocation formula 
for the corporate income tax in North Caro- 
lina, tl 1957 tax law 


hese 
hibit as much 


cents a bushel to a new 


switch-arounds ex- 
variety as State taxing systems 
Many of the laws 
passed in 1957 continued the never ending 


themselves do 2,325 


and amending the tax 
with 


process of changing 
Statutes to 


problems. 


cope new conditions and 


Workmen's Compensation Law 


A number of laws relating to workmen’s 
compensation were enacted by state legis- 


What the Legislators Are Doing 


latures in 1957 


changes follows 


California . . . The 
weekly 
annual 


Maximum average 


earnings used to compute average 
disability 
Other 


maximum 


earnings in permanent 


cases is raised from $53.85 to $61.54 
increases are as follows the 


weekly 


average earnings used to compute 
temporary 
$61.54 to $76.93; the 
allowable to total de- 


from $10,000 to 


average annual earnings in dis- 


ability cases, from 


maximum amount 


pendents in death cases, 


$12,000 surviving 


widow and one or more dependent children, 


(except in the case of a 
where the maximum amount allowable is 
increased from $12,500 to $15,000); the maxi- 
mum amount allowable to partial dependents 
in death cases, from $10,000 to $12,000; the 
maximum amount 
total disability 
$15,200.64 
proved July 5, 
1957. 


allowable in temporary 


from $12,800.32 to 


1996. 


cases, 
1957, ap- 


effective September ll, 


Chapter Laws 


1957, 


Colorado ... A new law increases the 


maximum weekly compensation payments 


total 


temporary 


for death, permanent and temporary 


disability and permanent and 


partial disability from $31.50 to $36.75. It 
raises the total payment 


from $9,859.50 to $11,466, except in the 


cases 
case 
of temporary partial disability where the 
total payment has 


$4095 to $4,777.50, 


been increased from 


and in the case of per- 
total is 
The allow- 
increased from 
1957, S. B. 289, ap- 


March 7 


13, 1957. 


manent partial disability where 
increased from $8,190 to $9,955. 
ance for burial 


$350 to 


expenses iS 
$500. Laws 


proved and effective 
Connecticut 


is amended to provide that if the incapacity 


shall 


The compensation act 


than 
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continue for a period of more 





seven days but less than ten days, formerly 
14 days, compensation shall 
expiration of the first seven days of 
or partial incapacity. It 
shall continue for a period of ten 
formerly 14 days, compensatio1 


begin at the 
total 
such incapacity 
days, 
shall begin 
Public Act 451, 


1957, 


trom the day of the injury 
1957, approved May 29, 
tive October 1, 1957. 

The 
compensation for death, permanent or tem 
porary total disability and partial disability 
from $40 to $45 and $12 
to $15 respectively. Public Act 463, Acts 
1957, May 29, 1957, effective 


Acts effec 


maximum and minimum weekly 


has been raised 
approved 
October 1, 1957. 


Florida The 
burial expenses has been increased 
to $500. 1957. B. BoB, 
May 21, effective August 7, 


allowable for 
from $350 


amount 


Laws 


1957, 


approved 
1957. 
filing a claim for 


from three to 


The time for injury 


has been 


reduced two years 
after the date of injury or from the date of 
the last payment of 


1957,.5. 'B. 


Laws 


1957, 


compensation 


June 24, 


679, approved 
effective July 1, 1957 


Only 


surgical 


Georgia accidents 


medical 


requiring 
and treatment costing in 
excess of $25 shall be reported to the board 
within ten days. Accidents requiring medi- 
cal and surgical treatment costing less than 
$25 shall be reported to the board monthly. 
Laws 1957, H. B. 307, approved and effective 
N 


larch 13, 1957. 


Idaho... 


party 


. Upon application made by any 
within five date of the 
injury, on the ground of a change in con 


years of the 


the board may at any time, but not 
than months, 
any agreement or award. Chapter 40, 
1957, approved February 18, 1957, 
July 1, 1957 

The 


are increased as 


ditions, 


oftener once 1 Six review 
Laws 


effective 


benefits payable for total disability 


follows: the maximum 
weekly injured em 
ployee without dependents, from $23 to $28, 
and the minimum weekly compensation 
payment, from $10 to $12; the maximum 
compensation payment for an in 
jured employee with a dependent wife, from 
$28 to $33, and the minimum weekly 
pensation, from $12 to $15; the 
weekly 


compensation tor an 


W eekly 


com 
maximum 
chil- 


rour 


compensation payments for 


dren, from $3 for each child up to 
from $12 to $15 for four or 
Chapter 195, Laws 1957, 
approved March 12, 1957, effective July 1, 


1957. 


children and 


more children. 
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Illinois... A enactment raises the 
maximum weekly compensation benefits from 
between $34 and $40 to and 
$45, depending upon the number of depend- 
ents. Other increases include the 
minimum 


new 
between $39 


following: 
weekly compensation payments, 
from between $16.75 and $25.50 to between 
$19.50 and $33; total minimum benefit pay- 
between $6,000 and $7,330 to 
between $7,500 and $8,830, depending upon 
the number of dependents; total 
benefit rom between $9,250 and 
$12,000 to between $10,750 and $13,500, also 


depending upon the 


ments, trom 
maximum 
payments, 


number of dependents 
Laws 1957, S. B. 889, approved and effective 


11, 1957 


Indiana ... The basic wage limit for com 


puting compensation payments has_ been 


$55 to $60 in death, per 
total disability 
temporary partial 
total amount payable has been 
from $12,500 to $15,000. Chapter 
Laws 1957, March 14, 1957, 
April 1, 


increased from 


manent or temporary and 


permanent o1 disability 
CasSCS Phe 


raised 
208. approved 
effective 1957 
Kansas ... The 


amended to 


compensation act has 


been increase the maximum 


weekly award for total and partial disability, 


whether permanent or temporary, from $32 


¢ 

to $34 Laws 1957, H 
April 8, 1957, effective 
July 1, 1957, and its 
statute book 


B. 539, approved 
and after 
publication in the 


trom 


Maine... The 


contributory 


common law detenses of 


negligence, fellow servant negli 
gence and assumed risk have been removed 
with respect to employers engaged in log 
1957, S. B. 158, ap 


August 28, 


Laws 
1957. 


ging operations 


proved May 28, effective 


1957 


Maryland . . . Compensation benefits are 
extended to all officers and enlisted men of 
the organized where the 
federal government provides equal or better 
benefits. Chapter 490, Laws 

April 10, 1957, effective June 


militia except 


compensation 


1957, approved 
1, 1957 


The compensation act is amended to provide 
that the Maryland Accident Com- 
mission will be Maryland 
Workmen’s Compensation Commission. 
Chapter 584, Laws 1957, approved April 10, 
1957, 1958. 


Industrial 
known as the 


effective February l, 


New York. . 


sation for serious 


The 


facial or 


maximum compen- 
head disfigure- 
ment has from $3,500 to 
$5,000. Chapter 898, Laws 1957, approved 


April 24, 1957, effective July 1, 1957. 
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Split-Dollar and Bank-Financed Plans Revisited: 
The Role of Life Insurance 
in the Employment Relationship 


The split-dollar plan can serve 
as an attractive fringe benefit 
in many situations, but it is not 
a means for buying cost-free in- 


surance, the authors emphasize. 


& IS NOT the 


counselor | 


| individual 


. 1 1 , 
clients, to sell life in »wwever, like 


the physician who n be alert to the 


: 
latest discoveries in the antibiotics 


rid ; 
WOTIG OF 


and the business adviser have 


obligation to keep in step 


the lawyer 


a real with 


changing role of life insurance in the 
commercial community An intelligent 
scription of up-to-date life insurance pr 
graming may 
notwithstanding 

vec 

Life insurance | 
child of the 
special estate tax 
$40,000 was applicable to the 

I 


anges enacted in the 


federal tax laws. For many 


years a exemptiol 
proceeds ol 
life insurance,’ and c 
contained in Sec 
was eliminated by 
effective October 22 


‘The exemption formerly 
8ll(g) of the 1939 Code 
Sec, 404 of the 1942 act 
1942 

? Prior to the enactment of Sec. 2042 of the 
1954 Code, proceeds of insurance on the life of 
a decedent were includable as as part of his 
estate, even though not payable to the 
estate, in proportion to the decedent's direct 
and indirect contributions towards the payment 
of premiums. (1939 Code Sec. 811(g)(2).) And 
yet imposition of the premium-payment test 
may be viewed as a penalty. 


gross 


Split-Dollar and Bank-Financed Plans 


By BENJAMIN M. BECKER and DAVID M. 


SLOAN 


ave made 

pay premiums « 
1 his life withou 
ncludable in his estate 
ife insurance proceeds 
me taxes, except in th 


have been 


1 


ansferre individual 


employer provide 

deat 

partner 

a buy 

tearing 

appt al of tl 

ntarnished by the impact of leral taxation 
However, the favored child must not be 

permitted | his britches 


loo 


becomes 


frequet conscious advise 


enthusiasm 


allowance 
| eard o! 
elsewhere 
he may urge its ad 
whom it is wholly inappropriate 

Code Sec. 101(a) Only the consideration 
paid by the transferee can be excluded from 
income, except where the transferee has a basis 
determined in part by reference to the trans- 
feror’s basis or where the transferee is the 
insured or partner of the insured or a partner 
ship or corporation in which the insured had 
an interest. 

*See Becker, ‘‘Don't Be Tax 
‘Don'ts’ in Estate Planning,.’’ 32 
(June, 1954) 
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Unlike the clothing industry, which has 
“stretch sock” to fit 
foot, the life 
ternity has not yet devised a universal plan 
to suit the 
prise. In 


perfected a even the 


chancellor’s insurance fra- 


needs of business enter 
underwriting, 
ning, there is no substitute for tailoring the 


program to the specific problems and needs 


every 
as in estate plan- 


of each client. 

A recent Treasury Department ruling and 
effected by the 1954 Code 
stirred interest in the so-called split 
dollar bank-financed 
funding of insurance premiums on the lives 
of valued employees. The 
plans in the employment relationship, the 
substantial benefits which may be available 
through and the 
qualifications which must be made to the 
claims of their more ardent advocates are 
matters which require thoughtful consider- 


changes have 
new 
and plans for the 


role of these 


their adoption serious 


ation by every business adviser. 


Split-Dollar Insurance Plans: 
Questions Resolved and Unresolved 


Fundamentally, the split-dollar plan as 
used in the employment field is simply an 
arrangement whereby the premiums on an 


insurance policy upon the life of an em- 


ployee are “split” between the employee, 
who is usually the owner of the policy, and 
his employer.” The initial premium is normally 
subsequent 


paid by the employee, but in 


years, as the policy acquires a cash sur- 
render value, the employer pays that portion 
of the 
crease in cash surrender value for that year 
and the 
such 


premium which is equal to the in- 


employee pays the balance. To 


secure payments or deposits, the em 


ployer is designated as the beneficiary or 


assignee of the policy to the extent of the 


cash surrender value In the event of 


> Although this article deals only with the 
role of the split-dollar and bank-financed plans 
in the employment relationship, both plans play 
an important part in the funding of life insur- 
ance without regard to that relationship. The 
split-dollar plan, for example, is frequently 
used by a father to assist his son in purchasing 
adequate insurance protection. The bank-pay 
plan is used by many businessmen to fund 
insurance on their own lives. See Green, ‘‘Split- 
Dollar, Simple and Useful,’ 10 Journal of the 


termination of employment, the policy can 
with the 


being used to repay the employer’s deposits, 


be surrendered, money received 


or it can be purchased by the employee it 
he is in a position to repay those deposits 
himself. In the death, the em 


ployer’s investment is repaid from the pro- 


event of 


ceeds of the policy, and the balance of the 
proceeds is paid to the employee’s beneficiary. 

The _ split-dollar unrivaled as a 
means of providing an employee with inex- 
Under 


employee 


plan is 


pensive life insurance protection. 


conventional arrangements, the 
a tax on the life insurance 
him by the employer 
premium himself with 
The split-dollar plan 
will not 


must either pay 
premiums paid for 
or pay the 
his after-tax earnings.’ 
that the 
the employer’s contributions 
only a nominal part of the 
aggregate premium. In the case of a 45- 
year-old employee, for example, such a plan 
could provide $10,000 worth of life insurance 


entire 
contemplates employee 
be taxed on 


and will pay 


65 for an aggregate cash outlay to 
which would 
which is reduced to 
before the end of the 20-year period. 


to age 
the employee exceed 


$500. 


never 


cost 
The 


net protection afforded the employee’s bene- 


and zero 


$10,000, of 
as the employer’s de- 


ficiary is not course, for it 


diminishes steadily 
posits are increased. However, in the sug- 
gested case the value of the beneficiary’s 
interest would average about $6,000 during 
the balance of the employment 
Under no other plan could so much 
insurance purchased by the 


period. 
real 
protection be 
employee at so little cost to him. This is 
accomplished with no apparent out-of-pocket 
loss to the employer, for his entire deposit 
end of 
example 
the em- 


(aggregating nearly $8,000 at the 


the employment period in_ the 


given) is recovered at the time of 
ployee’s retirement or prior death.’ 
American Society of Chartered Life Under- 
writers 198. 

® See text at footnote 9 

7The annual deposits required of employer 
and employee would depend upon the premiums 
charged by the insurer, the guaranteed cash 
value from year to year and the annual divi- 
dends paid with respect to the policy. The fol- 
lowing table contains a projection of the costs, 
at five-year intervals, of a policy available from 
a leading insurance company, with estimated 
dividend earnings based on recent experience: 


Age 45—$10,000 Life Paid Up at Age 65 


Aggregate 
Cash Value 


Employer 
Deposits 


Employer Net 
Deposits Proceeds 


Estimated 
Dividends 


$ 153 $153 $ 78 $271 $9,847 
1,645 379 99 23 8,355 
3,612 404 124 27 (cr.) 6,388 
5,636 422 144 65 (cr.) 4,364 
7,953 499 157 155 (cr.) 2,047 
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e 
Benjamin M. Becker, of the Chicago 
law firm of Becker and Savin, is a 
member of the Illinois bar and is co- 
author of the I/linois Lawyer’s Man- 
ual. He has lectured on estate plan- 
ning and related matters. David M. 
Sloan is a member of the Illinois bar 
and has also lectured on estate plan- 
ning and related matters. 
e 
The 


usual emphasis being given to methods of 


plan has many variants, with the 


easing or leveling the employee's initial 
through the 


trom the 


premium payments borrowing 
of additional 


The 


ploy er the 


amounts employer 


plan may be modified to give the em 
divi 


Where 
possible for the 


benefit of all or a part of 
dends paid with respect to the policy 


this is done it is em- 


ployer to receive a modest return on his 


deposits without substantially increasing the 


cost of the plan. 
Che split-dollar plan and its variants ar« 
taken on 


the Treasury 


not new, but they have new im- 


portance with the issuance by 


Department of Rev. Rul. 55-713,* issued in 


( 
1955. Prior to the publication of that ruling, 


cautious insurance advisers feared that the 


required to treat as 


the employer's 
that the 


purchased by an 


employee might be 


income the entire amount ot 


deposits under the familar rule 


value of life insurance 


to beneficiaries 


taxable in 


employer and made payable 


designated by the emplovee is 


come to him hose fears appear to be 


quieted now, ( ver, for the Treasury 


Department has 


t 


the substance of transaction 


essential the same as if 


ploy er had made 


respects 
annual, interest 
employee, and that “the mere makings 


does not 


to the 


available of money result in real 


ized income the payee or a deduction 


the payor. The ruling concludes by « 


8 Rev. Rul. 55-713, 1955-2 CB 23 

°G. C. M. 16069, XV-1 CB 84. An exception is 
provided with respect to premiums paid by the 
employer on group-permanent policies Mim 
6477, 1950-1 CB 16. 

Zev. Rul. 55-713, 1955-2 CB 23, 24 

‘Under the plan analyzed above, the em- 
ployer’s aggregate deposits at the end of 20 
years amounted to $7,953, or 79 per cent of 
the face amount of the policy. If the plan were 
in effect for only ten years, the employer's 
deposits would aggregate only about 36 per cent 
of face value. 

2 Our 45-year-old employee could be provided 
with $6,000 of term insurance to age 65 at a cost 
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holding 


miums by the 


that the 
employer will result in no 


pressly payment of pre- 


realization of income to the employee and 


no deduction for the employer.” 


It is obvious that the split-dollar plan can 
benefit in 
operation 
misunderstood. It is not a 


serve as an attractive Iringe 


situations, but its actual 


should not be 


many 


means for buying cost-free insurance, for 
the basic insurance protection must still be 
paid for by the through the de- 
posit of the policy of sums 


Ort money 


employer 
during the life 
which might otherwise be availa- 
ble for other corporate purposes or retained 
Such deposits might aggregate 
as SU per cent of the 
and the 


as reserves 


as much face value of 


the policy,” use-value of such 


deposits, computed at 5 per cent over a 


period of 20 years, could approach 40 per 
more than two thirds 
the protection 


less, ot 


cent of face value, or 
of the 


which is 


1 


average net value ol 


given to the employee, 


course, the effective federal taxes. In mam 


] 
i 
+} . ¢ ¢ the ‘mpl > 7 
cases tiie al oO the empioyel ot 


having sucl ls withdrawn from his busi- 


ness might approximate the cost of 


purchasing term insurance in the amount of 


he average protection given to the em- 


ployee 


Moreover, notwithstanding soundness 


the Treasury Department’s ruling with 


ontaxability of the premium 


‘ ‘ 
me follows that the 


employee will continue to be wholly free 


+ 


trom tax on the benef he receives 


is subject to modification. It 
] +} 


yenized at tl iling cannot 


reconciled with the tax treat- 
benefits under the 

f satisfaction” doctrine or the “con- 
structive receipt” or rhus, 
taxed on the fair value o 


f 
made availal for personal 


employees 


have been auto- 


mobiles use,” 
on premiums pal 


retained by the 


annuity contracts 
4 
and on 


deposited under a nonqualified trust agree- 


employer amounts 


ment in which the employee has nonfor- 


feitable rights.” 
to the employer of less than $3,000: if the em- 
ployer were in the 50 per cent tax bracket, his 
after-tax cost would be only $1,500. However, 
the apparent saving would be at least partially 
offset by the additional tax imposed on the em- 
ployee by reason of the premium payments. 

‘Sam CCH Dec. 21,729(M), 15 
TCM 580. 

4U. 8. v. Drescher, 50-1 ustc § 9186, 179 F. 
(2d) 863 (CA-2); see Ward v. Commissioner, 
47-1 ustc § 9159, 159 F. (2d) 502 (CCA-2). 

*% David W. Anderson, CCH Dec. 14,898, 5 TC 
1317; J. H. McEwen, CCH Dee. 15,140, 6 TC 
1018. 
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It is particularly difficult to reconcile 
the new ruling with the position taken by 
the Internal 
to life 


available to the beneficiaries of participants 


Revenue Service with respect 


insurance protection which is made 
in a qualified pension or profit-sharing plan. 


Under those plans, no immediate tax is 


paid by the employee with respect to his 
employer’s contributions toward the fund 
and retirement 
fits. However, if as an incident of the plan 
right to life insur- 
then he must pay an 


annual tax on “the portion of the premiums 


ing of pension other bene- 


he has a nonforfeitable 
ance protection, 
paid for the life insurance protection 

contributions of the em 


on 
premium 


trom either the 


trust 


ployer or earnings of the 
differentiate 
payments attributable to the 


egulations between 


reserve and to 


he cost of “current life insurance protection 
Only 


during the year over the cash surrendet 


value at the end of such year is deemed 


taxable life insurance protection, and the 


employee must take into account an amount 
equal to the “reasonable net-premium cost’ 


of such protection, as determined by the 


Internal Revenue Commissioner 


Discretion being the better part of reliance 


Treasury Department rulings, it is 
that the 
a possible modification of Rev 


the Commis 


ipon 


clear split-dollar investor must 


anticipate 
Rul. 55-713 in an attempt by 


sioner to tax the employee in a manner 


consistent with the treatment given to quali 


fied retirement plans. If this were done, the 


split-dollar employee might be taxed on the 


term insurance cost of the current life insur 


ance protection which is provided through 


tegs. Sec. 1.402(a)-1(a) (3) (b) 

Regs. Sec, 1.402(a)-1(a)(3)(b). The regula 
tions issued under the 1939 Code required that 
the cost of the net insurance protection be de 
termined by reference to the insurer’s term 
premium rates (Regs. 118, Sec. 39.165-6(a) 
(3)(i).) 

% But note that under the reasoning of U. 8S 
v. Drescher, cited at footnote 14, at /p. 866, the 
employee would not necessarily be taxed on 
the cost of term insurance in an equivalent 
amount, for it was there recognized that an 
employee's ‘‘present economic benefit’’ in an 
annuity policy retained by the employer might 
be less than the cost of acquiring identical 
rights in a wholly owned policy In the split- 
dollar situation, the employee's inability to 
assign, surrender or borrow against the policy 
might substantially reduce its value to him. 

”**‘Svmmetry of the law is not to be pre- 
sumed.’’ (Cox Motor Sales Company, CCH Dec. 
11,230, 42 BTA 192: cf. Helvering v. Midland 
Mutual Life Insurance Company, 37-1 ustc { 9114, 
300 U. S. 216, 224, where the Court said that 
‘it would be strange’’ if the amount deductible 
by the payor is not taxable income to the 
recipient. 
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the excess (if any) of proceeds payable 


the employer’s annual deposits and the earn 
ings from deposits made in prior years. This 
would leave the employee in roughly the 
same position he would have been in if the 
employer had simply purchased term insur- 
amount equal to the 
annual net insurance protection afforded to 
his beneficiaries under the plan.” 


ance for him in an 


It may be said that if that attempt should 
prevail in the courts, logic would require 
that the employer be allowed an equivalent 
thus paid in 
at all certain that 


deduction for 
kind 


such 


compensation 
However, it is not 
logic would determine the question.” 
First, if the assessment against the employee 
employer’s 


made retroactively, the 


might be 


Were 


relief barred by reason of his 


failure to claim a deduction for prior years.” 
Moreover, 


employer 
lish that the 


with respect to current years 


would be required to estab 
loss of earnings on its deposits 


constituted “ordinary and necessary” busi 


ness expenses which were “paid or incurred’ 


during those years Deductions, it is said, 


are a matter of legislative grace, and there 


is ample precedent for denying the employe: 


a deduction for payments which constitute 


taxable income to his employees 


wever, even if no attempt were made 


t Treasury 
that 
contemplate 


At most, the plan 


quality the effects of the 


Department ruling, it must be noted 


the split-dolla: does not 


plan 


} 
mcome tax avoidance 


offers only an transter in- 


opportunity to 


come tax incidence from the employee to 


the employer through the loss of a deduc 


which would otherwise be claimed if 


earnings from. the funds 


(whether in the form 


employer's 


ot insurance protection 


'A claim for refund or credit of overpaid 
income taxes must be filed within three years 
after the due date of the return or two years 
after the payment of the tax, whichever is 
later (1954 Code Sec. 6511(a).) 

‘1954 Code Sec. 162(a) “Ordinary has the 

connotation of normal, usual, or customary. To 
be sure, an expense may be ordinary though it 
happen but once in the taxpayer's lifetime. 
Yet the transaction which gives rise to it must 
be of common or frequent occurrence in the type 
of business involved (Deputy v. DuPont, 40-1 
stc § 9161, 308 U. S. 488, 495.) 

For example, a deduction for compensation 
which is taxable to the employee may be dis- 
allowed in whole or part if the payment is un- 
reasonable in amount (Smith v. Manning, 51-1 
ustc © 9345, 189 F. (2d) 345 (CA-3)): or where 
it is deemed a distribution of profits to a stock- 
holder (General Water Heater Corporation, CCH 
Dec. 4553, 14 BTA 4, aff'd, 1930 CCH § 9484, 42 F. 
(2d) 419 (CCA-9)): or where the employee oc- 
cupies a special relationship to the employer and 
payment is not made within two and one-half 
months after the close of the taxable year (1954 
Code Sec. 267(a)(2)) See Mertens, Law of 
Federal Income Taxation, Vol. 2, Sec. 11.30. 
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the 
employee. The benefits of such a transfer ot 
might 
employee is 
the 
income 


otherwise) were paid directly to 


be considerable where 
high tax 
where employer has little or no 
le W here 


52 per cent tax bracket, however, a net tax 


tax incidence 


the In a bracket or 
taXa- 
the employer is in the 
realized only 


savings would be with respect 


to the highest paid employees 
Where the employer is doing business as 


must also be 
which adoption of the 
its liability with 
spect to the penalty tax imposed by Sex 
tions 531 of 


corporations 


a corporation, consideration 
to the 


might 


given effect 


plan have on re 


“45 


II/ tl 


Revenue Code 
found to 
earnings beyond reasonable 
Under the 1954 Code, no 


problem is presented until accumulated earn 


Internal 


ich 


ic 


} 


on Wi 


are have 


accumulated 
business needs. 


1 


and ad 


Where 


ings, after appropriate deductions 


justments, are in excess of $60,000.~ 
accumulations 
the split-dollar 
the 
the 
investments 


apart trom investments in 
plan are substantial, tl 
employer be 


such 


1ere 
to 
insurance 


fore, must prepared 


meet contention that 


do 


reasonable 


not constitute 
of 
lo that assertion the employer can 
the plan 


reply tie 
relatively inexpensive 


per se 3 


necessary or use corporate 


tunds 

properly ut offers an 
pro 
valued employees in a 
Moreover, the 


plan does not make the premium deposits 


important and 


gram tor retaming 


competitive job market if 


available for general corporate 
the ot 
borrowing against the cash surrender 
it could be that the 
not been “accumulated” within the meaning 


of the ( ode ; 


purposes 


through surrender policies or by 


value, 
funds h 


argued ave 


Since the plat that the 


employer have only a security interest in the 


contemplates 


policy, the proceeds will be wholly exempt 


from income tax when received by the 


See especially Pelton Steel Casting Com- 
pany, CCH Dec. 22,344, 28 TC No. 20, hold- 
ing that earnings may not properly be accumu- 
lated to buy out the interest of stockholder 

+4 1954 Code Sec. 535(c) 

** The taxpayer's position would be especially 
difficult where the employee is also a share- 
holder, for it has been held that the lending of 
money to shareholders is evidence that earnings 
have been accumulated for the purpose of avoid- 
ing taxes, (Belaire Management Corporation, 
CCH Dec. 20,205, 21 TC 881.) But such loans 
are not conclusive evidence of the prohibited 
purpose where the loans are made to further 
the interests of the employer. (Al Goodman, 
Inc., CCH Dec. 20,665, 23 TC 288.) But see 
Emeloid Company, Inc. v. Commissioner, 51-1 
{ 66,013, 189 F. (2d) 230 (CA-3), rev’g CCH 
Dec. 17,713, 14 TC 1295 (1950), which involved 
the question of whether a loan was obtained 
for corporate business purposes where the cor- 
poration solicited the loan in order to have 


a 


USsT¢ 
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insured’s beneficiaries... The proceeds receiva- 
ble by the employer are likewise exempt to 
the extent of hi the repay- 
ment of a “loan.” The Treasury ruling dis- 
cussed above so holds and is sound. 


his 


investment as 


On the other hand, 
the 
included 


the proceeds received 
of the will 
federal 
ie is the owner of the 


by beneficiaries insured be 


in his for 


TOSS 


estate 
estate tax purposes if | 

If the 
to be 
consideration 


policy employee's is e€Xx- 
within the taxable brackets, 
should be to the ad- 
of having the policy applied for 
and owned by other benefi- 


ciary. However, third-party ownership of 


estate 
pected 
given 
visability 
his spouse or 
the policy could conceivably be outside the 


scope of Rev. Rul. 55-713 


As long 
terred 
tt affect 


exempt 


+} 
as Ul 


i¢ not 
ownership 
of the 


purposes. 


1S again trans- 


for value, would 


ne the status proceeds as 
It would, 
support to the 
employee’s contentions that he should not 
be the of the life insurance 


protectior during the ot 


tor wncome tax 


moreover, nd additional 


taxed on value 


received term his 


employment 


Entirely apart from the tax aspects of the 


plan, careful consideration must be given to 


the legality and propriety of its adoption in 


the jurisdiction in which the employer is 


doing business, and where the employer is 
its charter and bylaws 
The Treasury Department views the sub- 


ot ot 


a corporation, under 


stance the transaction as series 


a 
1 


interest-tree loans to th 


lf the an 
director of the corporate employer, problems 
of local law 
Directors 
plan 
be 


e employee. 


employee is also officer 


or 


are presented 
approve the 
othcers 


in some states. 


who adoption of a 
loans to 
the 
In 


involving well 


dissenting 
the making 


may 


exposed to claims of 


shareholders.” some states 


funds with which to purchase single-premium 
key-man insurance covering the lives of its two 


sole common stockholders, who were also 
key executives The Third Circuit said that 
there was a corporate business purpose. Also 
the Pelton Steel case, cited at footnote 23 

** Investment of corporate funds in key-man 
insurance policies to protect a loan has been 
held proper investment for the purposes of the 
accumulated earnings tax. (General Smelting 
Company, CCH Dec. 4 TC 313 

*7 1954 Code Sec. 101 (a). 

** 1954 Code Sec. 2042. 

* It would be even more difficult to measure 
the employee's ‘‘present economic benefit’’ in a 
policy owned by his beneficiaries. See footnote 
18. But it would also be more difficult for the 
corporate employer to justify the use of its 
funds to assist the purchase of insurance by 
one who is not an employee. 

* See Fletcher, Cyclopedia 
Vol. 3, Sec. 955. 


its 


see 


on Corporations, 
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of loans to officers or directors could even miums for a number of years or until the 
lead to the imposition of criminal sanctions.” employee’s retirement or death, with the 
Moreover, even where the plan is not con- cash value and proceeds of the policies 
strued as a loan, doubt may remain as_ standing as security for repayment to the 
to the right of directors to invest corporate lender. In order to provide the employer 
funds in such a plan, for it is generally held with the same net proceeds as in the case 
that the dealings between a corporation and of straight life insurance not bank financed, 
its officers and directors are presumptively after repayment of the loan from the gross 
fraudulent. proceeds received in the event of death, or 
The burden of proof is imposed upon from the guaranteed cash value in the event 
the individual to prove that his dealings that the policy matures or is surrendered 
have been conducted with the utmost fair- Prior to maturity, it is mecessary that a 
ness and good faith.” However, in view ‘Substantial additional amount of insurance 
of the importance which is now placed on be purchased. The aggregate annual pre- 
executive stock options, qualified retire- mium is thus increased. However, the 
ment plans and other fringe benefits, it @mnual interest cost of the loan needed to 
would not ordinarily be difficult to show pay the greater premium is generally less 
the value of the split-dollar plan as a than the premium cost of providing the 
means of attracting and retaining the services ¢™ployer with the same net insurance pro- 
of kev personnel. tection. Since interest payments, unlike 
iysurance premiums, are normally a deducti- 


ble business expense,“ an even greater 


Bank-Financed Insurance Plan: reduction is effected in the employer’s after- 
Cautious Approach tax cash outlay under the bank-pay plan. 


The role in the employment picture of the lhe use of an independent lender to 
bank-financed insurance plan may appear fund the bank-financed plan is a_ frank 
at first blush to be wholly unrelated to the adaptation to statutory changes wrought 
split-dollar plan. Its avowed objective is to by the Treasury Department's continuing 
benefit primarily the employer, not the em opposition to the use of the interest deduc- 
ployee Its economic effect is to retain, tion in connection with life insurance and 
rather than to reduce, the employer’s work annuity contracts. Prior to 1942, a taxpayer 
ing capital. Its mode of operation is to could borrow money with which to pur- 
effect a tax saving by providing a deduction Chase a single-premium policy and deduct 
where none existed before, rather than by fhe interest charges which he thus incurred. 
reducing the employee’s taxable income, In With the enactment of the 1942 Internal 
practice, however, there are situations in Revenue Act, that deduction was expressly 
which the plans offer alternative means of ‘disallowed as to interest on indebtedness 
funding an employer's future obligations With respect to insurance and endowment 
to deceased employees and shareholders contracts.” Proponents responded by offer- 
ing a program whereby the proceeds of a 
bank loan could be deposited with the 
insurer to be applied against subsequently 


The terms “bank-pay” or “bank-financed” 
plans are used to describe a variety of ar 


rangements whereby all or a part of the 


; : accruing premiums as they became due. 
premium cost of employer-owned insurance . 


policies is paid for with the proceeds of In 1954, however, Congress took special 
loans from banks or other lending insti note of that device” by disallowing, in 
tutions rather than through the use of Section 264(b)(2) of the new Code, any 
working capital.” It is usually contemplated deduction for interest charges so incurred 


that a single loan or a series of loans be with respect to a “substantial number” of 
made in an amount sufficient to pay pre- future premiums.” Although it is not yet 


"For example, see Illinois Revised Statutes, ®? Section 264(b) declares that a contract shall 
Ch. 32, Sec. 157.42(h);, California Civil Code, be treated as a single-premium contract: 

Sec. 366 

# See work cited at footnote 30, at Secs. 913 
and following. 

“% As pointed out in footnote 5, it must be 
remembered that the bank-financed plan is also 
an important tool for the acquisition of indi- ‘“*(2) if an amount is deposited after March 1, 
vidually owned life insurance policies. 1954, with the insurer for payment of a sub- 

34 1954 Code Sec. 163(a). stantial number of future premiums on the 

8° 1939 Code Sec. 24(a)(6); Revenue Act of contract.” 

1942, Sec. 129 The 1954 Code also extended the prohibition 

% See H. Rept. 1337, 83d Cong., 2d Sess., to single-premium annuity contracts purchased 
p. 31; S. Rept. 1622, 83d Cong., 2d Sess., p. 225. after March 1, 1954. (1954 Code Sec. 264(a)(2).) 
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‘‘(1) if substantially all the premiums on the 
contract are paid within a period of 4 years 
from the date on which the contract is pur- 
chased, or 





entirely clear how many payments can be 
covered by a premium deposit without the 
number becoming “substantial,” it is 
as a practical matter that long-term insur- 
ance should be funded with 
the proceeds of tax-deductible loans only 


under 


clear 


coverage now 


plan which provides for a 


minimum number of premium prepayments. 


some 


The potentialities of a typical bank-financed 


program can be seen through an analysis 
There are, of course, many 


variations of the plan with literally limitless 


of its operation. 


modifications depending, among other things, 
on the policies of the insurance companies, 
types of available policies, age of the 
insured and the interest rate available to the 
borrower, However, let us assume for 
purposes of illustration that a $100,000 paid- 


on the 
life of a 43-year-old male, funded with a 
22-year for the aggregate insurance 
premium at an assumed stable interest rate 
of 3% per cent per annum. Assume that 
the lending agreement that the 
excess of the loan proceeds over the amount 
needed to pay premiums from time to 
time is to invested in listed securities 
with a guaranteed yield of 2 per cent, 
credited to the borrower. Assume further 
that policy earnings will be retained by the 
insurer as dividend additions. If the annual 
premium is $4,495 and if premium dividends 


up-at-age-65 policy is purchased 


loan 


provides 


be 


are projected on the basis of typical recent 
the 


affect a 


experience, mechanics of the plan as 
the 50 


follows:* 


they would borrower in 


per cent income bracket are 


as 


Balance 
of Loan 
(after 


Net Cost 
(interest less yield 
from securities 
and after tax 
deduction) 
Annual Cumulative 


Si 7-3: 178 8 te s 
5,146 18,118 
10,428 39,496 
16,833 64,612 
24.363 


27,689 


Guaranteed 
Cash Value 
(including 
dividend 
additions) 


C2 


107,473 


It will immediately be observed that the 
net death benefit, unlike that under almost 
di- 


On 


any other insurance plan, gradually 


minishes during the term of the policy. 
the other 


is taken 


the net cost, after credit 


hand, 
tor 
allowable tax deductions, drops to a low in 
the the table) 


ot only steadily 


earnings on investments and 


second year (not shown on 


$786 and thereafter rises 


investment fund is 
premiums. ‘The 


premium is $1,259, which is approximately 


as the reduced by 


ment or 


pay 
average annual 
equal to the premium which would be paid 
for straight-term insurance in_ the 
of $76,000 over the 22-year 
the 


lace 


amount period. 


If the insured survives, however, policy 


% As with the split-dollar plan, the insurer 
will offer guaranteed cash values, but dividends 
will be dependent upon variables which cannot 
be anticipated with certainty 


specializing in _ split- 
bank-financed plans commented on 
the foregoing illustration as follows: ‘‘Since 
the Plan has many variances, it is suggested 
that perhaps your article should eliminate more 
specific plans, for I am certainly not in accord 
with any Plan that would run over a 10 Pay- 
ment Life Plan. The Ordinary Life Plan may 
prove entirely too burdensome a proposition in 
the years to come in many cases. Whereas, if 


One life underwriter 


dollar and 
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1,997 ¢ 15 
15,897 
34,302 
004 
94,134 75,761 


a Pe) 


85,306 


credit 
for re- 
maining 
invest- 
ments) 


Excess 

Payable 
to Bor- 
rower 


Net 
Death 
Benefit 


Gross 
Death 
Benefit 


$102,248 
106,548 


$100,251 
90,651 
79,246 

10.708 : 69.144 
18,373 5, ; 58,787 
22,167 54,242 


221 
5,194 


cash value 


could be surrendered for its 
of $22,167, reducing the 
to per 
fifth 


no 


net 


thus average cost 


$251 annum—less than one 


Surely 


only 
the 
other 


cost of term insurance.* 
such 


annual 


insurance plan offers eco 


nomical coverage at a comparable 


out-of-pocket cost 


It does follow, of course, that bank- 


pay 


not 


insurance is actually less 


I he 


of more 


expensive 


than illustrated plan 


than $27,000 


other Trorms 


savings’ 


contemplates “ 


through the creation of a tax deduction 


which would not otherwise but it also 


exist, 
contemplates that the borrower will himself 


bear the balance of the interest cost—a 


you use a Plan where the premium 
cease at some definite time, a 
and healthier relationship will 
employer and employee.”’ 

* But note that the policyowner’s net recovery 
upon surrender of the policy would presumably 
be reduced by the tax imposed under Sec. 72(e) 
of the Code on the excess of the cash surrender 
value over the aggregate premium cost. (See 
Regs. Sec. 1.72-1; Mertens, Law of Federal In- 
come Taxation, Vol. 1., Sec. 6A.07.) In the ex- 
ample given, the aggregate premium cost is 
$107,473 and the cash surrender value is $98,890, 
producing a taxable gain of $8,583. 


payments 
more profitable 
exist between 
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which he would not have if the policy 
were purchased with his own funds. Thus 
the tax deduction is a benefit only in the 


cost 


negative sense that it limits the borrower's 
Ultimately, the 
must be 
regardless of whether paid out of working 


additional cost. same premium 


expense borne by the employer, 


capital or out of the proceeds of a loan 
Under the bank-financed plan the borrowet 
the additional cost of 


which is purchased solely as security 


must also pay insur 
ance 
to the lender. 


premium costs are only partly offset by the 


These excess interest and 


tax-free earnings which the borrower re 


ceives by way of policy dividends on the 


additional premium deposits 
that the cost of the 


is substantially greatet 


The net result is 
bank-financed plan 
that of other 
When such policies are purchased 


term ot 


than forms of permanent in 
Surance 
over an extended 
with dividend additions soon 
cost. Thus, if the 
average net protection afforded by the 
illustrated plan ($76,000) had been provided 
of a similar 
premium cost would 
$3,416, but 
a net proht 


outright years, 
the cash value 


exceeds the premium 


through the outright ownership 
policy, the annual 


have been increased to about 
the policy owner would realize 


on surrender of the policy of about $6,528." 


In short, the bank-pay plan is not essen 


tially a dollar-saving device at all. It is 


simply an arrangement whereby an em 


ployer’s necessary insurance protection cai 
approximately 


rates, but at a 


be provided at term insu 


cost which 


long-term 


somewhere between that of 


ance 
talls 


legal reserve insurance 


term and 
Thus, the plan is at 
best a compromise, permitting the max1 
mum retention of the employer’s funds for 
ordinary business purposes without a com 
plete loss of the benefits of tax-free policy 


dividends 


Several important qualifications must be 


made to the cost considerations suggested 


above 
(1) By its very nature the bank-pay plan 


provides net insurance protection to the 
In many 


pel tectly 


borrower in diminishing amounts 
instances such diminution may be 
acceptable, for one’s insurance needs are 
older 


How- 


often reduced as_ his 


and_ his 


family grows 


personal estate increases 


“ Again it must be remembered that policy 
dividends and additions to cash value are re- 
ceived tax free upon surrender of the policy 
only to the extent of the owner's investment 
through premium payments. See footnote 39. 

" The guaranteed cash value of a $76,000 
policy at the end of 22 years would be about 
$59,490, and the cash value of estimated divi- 
dend additions would total about $22,199, giving 
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W here 
fund a 
pay an 


ever, this is not always the case. 


the policy has been purchased to 
purchase agreement or to 
agreed death benefit to an 


family, the minimum net 


stock 
employee’s 
proceeds may 
become all-important. If it were necessary 
in the illustrated case to provide the policy- 
a minimum of $100,000 of net 


protection, nearly 


owner with 
twice as much insurance 
would be required, at nearly twice the cost 
Under computations 


with respect to average protection become 


such circumstances, 
meaningless and the economies of the plan 
are at least partly dissipated 


(2) All of what has been said is premised 
on the validity of the made 
in projecting the mechanics of the plan as 


assumptions 
proposed by the insurer. However, if those 
assumptions should prove unwarranted, the 
plan become 
If the policyowner suffers business 
term of the 
that he is no 


costs of the might well pro 
hibitive. 
loan, for 
longer in the 
bracket, the all 
important tax deduction would become less 
valuable to him. So, too, the illustrated 
plan contemplates a guaranteed 


rate on the 


reverses during the 
example, so 
50 per 


cent income tax 


interest 
but sucl 
available. 


monies borrowed, 


a guarantee is often not Recent 
might 
to hesitate before undet 
duration. Similar 
compu 


div idends 


trends in the money market well 


cause a borrowet1 


taking a plan of such 


questions must be raised as to any 


tations relating to policy and 


earnings on the investment fund. 


makes a fundamental as 
law as to the validity of the 
While it is that 


paid with respect to annual loans 


(3) The plan 
sumption of 
interest deduction. clear 
interest 
made by an independent lender is not within 
the letter of the disallowance provisions of 
Section 264(b)(2) of the Code,” 


clear that such interest is beyond the scope 


it is not so 


of permissible administrative extension of 
the statutory The Treasury De 
partment has long argued that the deduction 


must be disallowed if 


language 


indebtedness is in 
curred or continued “directly or indirectly” 
for the prohibited purposes.” 
situations it ruled that 
not allowable for interest 


In analogous 


has a deduction is 


incurred on a 


loan which is secured by a deposit of a 


bond purchased with the proceeds of the 


an aggregate value of $81,680: the aggregate 


premium cost would 
* See footnote 37. 
'* Regulations Section 1.264-2 expands the stat- 
utory language by using the term ‘“‘directly or 
indirectly’’; the same language was formerly 
used in Regs. 118, Sec. 39.24(a)-5 with respect 
to the 1939 Code 


be only $75,152. 
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* 
The authors state that life insurance 
is no longer a mere luxury to the aver- 
age employer. A properly propor- 
tioned reservoir of insurance protec- 
tion may be as essential to the ordi- 
nary business as are its fixed assets 
and inventory, they point out. 

° 


loan, at least where the lending agreement 


as 1n 


the bi 


indebtedness 


many bank-financed plans) absolves 


rrower of personal liability on the 
oe Department’s 
sition, which is not without judicial sup 
that a 


indebtedness where, in 


[Treasury 


4 


port, 1s “note” will not be treated 


as al substat ce, 


does not represent a genuine indebtedness 


and where the taxpayer ‘does not expect te 


ht on the transaction 


‘ederal income tax 


does 


money which he “bort 


Department has 


jue nces,” and 


been sustaine 


interest paid on moni 


itself, 


case, involving 
from the insurer 
ourt took c: 
t well” 
been made by 


4) If the 


j 


unsucesstul in ourts, 


» Congress to further 1 row t 

deductions \ 
1954 
committee’s 


labeled 


deductior 


allowable interest 
of the 


ac i@aves little doubt as to 


House report on thr 


letermmation to prevent F it 


as tax avoidance through the 


ff imterest incurred on loans deposited 


with the insurer to pay 
There is nothing in the legislative history 


» suggest that ( might have beet 


oneress 
nore tolerant of the type of plan here cor 


had 
House 


sidered if it been brought 


and Senate 


attention of the 


miuttees 


Finally, and quite apart from any cot 


siderations as to the continuing economies 


of the plan, its role in the employment 


relationship must be appraised from. the 


viewpoint of the individual employer's fina 
cial structure cf: ia 


continuing need of 


maximum working capital can be foreseen, 


the plan will be especially attractive. If a 


4 Rev. Rul. 54-94, 1954-1 CB 53. 

See, for example, U. S. v. Virgin, 56-1 ust« 
" 9371, 230 F. (2d) 880 (CA-5), disallowing a 
claimed deduction for interest paid on an in- 
debtedness which lacked ‘‘a fixed maturity for 
the principal sum with the right to force pay- 


Split-Dollar and Bank-Financed Plans 


able, 


future premiums.” 


surfeit of workin is already avail 
little ad 


rtaking a costly long-term 


there would appear to be 


vantage in unde 


borrowmg program ol 


\ more 


he employer has suff 


} e . 
such a nature. 


dificult problem arises where 


t cient cash to pay 


current premiums but can reasonably fore 


»robable for additional funds 


' 
need 


He knows that he may later 


borrow agal the cash sur 
ce policies which he 
additional 
insurance is not then obtainable, such bor- 


ior any reason 


rowing may reduce the values of his regu- 


lar key-man policies below the acceptable 


minimum In uci circumstances 


might be well-advised to pu 


with his 


ployer 
additional permanent insurance 


reserves, thus building a fund 


loans could be made whet 


Evaluating the Alternatives 


Life insurance is no lot ra 


yusiness 
U1 
paid 
ae ae j _ thas the 
death ol ( ) , that the 


1 
pDusiness 


itself ‘ he lk of key men 


and that the liquidated at 


death of its owner ordinary assets 


business cal to the most 


only ance proceeds 


nee ded 


he operation 

: : 
compiex prob 
an individually 


family 


rones 


One decide without 


detailed study) icidence and legal 


implications to incre his key-man insur- 


ance or to enter into a split-dollar or bank 


financed plan intelligent decision 


requires the highest skills 


such a program 
of 1e lite 
attorney 


underwriter, the accountant, the 


and the more manas 


important 


ment 


long-term 


making any 


mmitment whicl 


personnel. As in 
business ce 
effect o 


have a vital rosperity 


business 


ment of the 
default 

Rev. Rul. 54-94, 1954-1 CB 53. 

See Keith v. Commissioner, 44-1 ust« 
139 F. (2d) 596 

* H. Rept. 1337, 83d Cong 


sum as a debt in the event of 


9138, 
2d Sess., p. 31. 
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purchase of business life insurance must 
take into consideration the financial history 
of the enterprise, an analysis of its current 
prediction of its future re 


needs and a 


sources. 
with 
undertaking 


Intelligent decisions can be made 


respect to the desirability of 
a split-dollar or bank-financed 
detailed study of all 
the problems and proposed solutions. 


program 
facets of 
The 


can 


only after 


employer will then know whether he 
afford to rely on his basic insurance policies 
as collateral for future borrowing or 

additional 
current or 


pur- 
immediately to 
future bank 


chase policies 


fund financing. He 


will also know whether his cash reserves 


A REPORT TO THE READER__ 


treat the covenant not to compete separately 
and the 
seemed to the 


from the item of good will tangible 


assets of the business. It 
therefore, that there 
in the statute or the regulation to treat any 
part ot cost of the 


covenant subject to depreciation.” 


court, was no warrant 


the price paid as the 


Effective Transfer of Expirations 


Apart from the tax consequences involved 
in a covenant not to compete, it would seem 
essential to enter into such a contract to be 
assured of an transfer of the 
so-called expirations. The case of Heyl eta 
v. Emery & Kaufman, Ltd., 204 F. (2d) 137 


decided May 6, 1953 (rehearing denied June 


effective 


1, 1953), is significant in that it serves as a 
definite reminder that before expirations can 
be completely and effe ctively transferred to 
the exclusion of the rights of the former 
owner, the transfer should be accompanied 
by a covenant not to compete. In this case, 
the lack of an accompanying covenant brought 
about the result that both the transferor and 
the purchaser of the expirations were per- 
mitted to solicit from the list of policyholders 
contained in the expiration list. 


The circuit court of appeals stated that 
the expirations of a fire or casualty agent 
constitute property, the ownership of which 
secures varying rights and privileges which 
render the expirations one of the most valu- 
able features of an insurance agency. How- 
ever, the court declared: 


“However, it further from the 
testimony that this value is subject to divi- 
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appears 


are such as to permit him to consider the 
such funds in the establishment of 


split-dollar programs for valued employees. 


use of 


One final word of caution. The intelligent 
planning of insurance 
invariability of 
Congress, the 


business never as- 
Law 
Treasury De- 
partment and the courts design new solu- 
tions to meet problems. No 
is so static that its future tax picture can 
be known with certainty, apart from changes 
in the Che 
will not undertake a tax-savings program 


sumes_ the taxes. 


changes as 


new business 


law. wise insurance investor 
from which there is no retreat in the event 
that such savings fail to 


future years. 


materialize in 


[The End] 


Continued from page 596 


diminishment 
whether the 
only the expirations record but, as a part of 


sion and dependent, in any 


case, upon seller conveys not 


the sale, likewise agrees to discontinue in- 
surance solicitation, at least for a reasonable 
period of time. The legal effect of such an 
grant the purchaser the 
right to the use 


the expiration records.” 


agreement 1s to 


exclusive and benefit of 


Che court further explored the divisible 


nature of the expirations as follows: 


“Tt seems clear that, dependent upon the 
terms ot the conveyance or contract, each o1 
all of these rights are proper subject of sale, 
scaling from the whole, resulting from the 
agreement by seller to refrain from solicita 
tion of 
result 


insurance 
that it 
and another 


. to a part, with the 
that both the 
entitled to the use and 
benefit of the list of expirations and the in 


may be owne! 


may be 


formation to be gained therefrom.” 


This case arose as a result of a bankruptcy 
proceeding against the agent who continued, 
through other employment, to solicit his old 
Of significance is the fact that the 
court held that the right of a bankrupt agent 
to stipulate or covenant against future solici- 


accounts. 


tation was a personal right, and did not pass 
to the trustee in bankruptcy as a part of the 
asset of expirations sold during the bank- 
ruptcy proceedings. Accordingly, it being a 
personal right separate and distinct 
the transferred asset, the court declared that 
it had no power to prevent the bankrupt 
agent from soliciting the insurance business 


[The End] 
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of his former customers. 





Products Liability Insurance 


By SUEL O. ARNOLD 


The author is a member of the firm of 
Dougherty, Arnold, Philipp & Murray, 
Milwaukee. His article is reprinted, 
with permission, from the May, 1957 
issue of the Wisconsin Law Review. 


hg YDUCTS LIABILITY insurance has 
only [ was but 
shortly 


mid-1920’s as the result of demands 


recently come of age It 


cautiously and hesitantly written 


before the 
for protection by manufacturers who wanted 


to retire from their former status as self 


insurers.’ One of the policies which provide 


for products liability coverage is the com 


prehensive liability policy, now approxi 


mately in its 
\ mod 


upon automation has made it imperative fot 


sixteenth year 


n-day economy largely dependent 


individuals and corporations to obtain ade 


quate insurance protection against claims 


for damages growing out of the use of the 
products which they manufacture and sell 
Insurance, both as to amount and extent of 


coverage, adequate ten years ago, will not 


provide sufficient protection in these days 
of spiraling costs and increasingly large jury 
afforded by an in 


verdicts. The coverage 


matter « 
Now, it is 


a matter of greater importance to management 


surance policy has always been 


concern to the defense lawyer 


and its counsel to determine the necessat 
coverage before any accident or catastrophe 
occurs 

insurance 


Because of the format of the 


policies themselves and the necessity in 


many cases tor endorsements, the impres 
sion has been created among the members 
of the 


members of the bench, that 


bar, and unfortunately among the 


a products liability 
policy is comprehensible only by experts. The 


Circuit Appeals for the Seventh 


1 Miller, ‘‘Liability of a Manufacturer for 
Harm Done by a Product,’’ Proceedings of the 
American Bar Association, Section of Insurance 
Law (1951), pp. 67, 75 


Products Liability Insurance 


Circuit focused attention on the problem of 


interpretation of a products liability insur- 


ance policy when it said in a 1955 decision: ” 


Che true meaning of the policy is difficult 
to determine. An examination of it involves 
| effort of no 


Starting out three 


; : 
a physical mean proportions. 


printed pages, the 
largely of a form 


with 
which 


~11 
il] 


frst of consists 


which is filled in on a typewriter, the reader 
is confronted also with six physically at- 
tached supplements, or 
into different 
f | 


sessed of reasonal 


riders, inconveniently 
assorted sizes. If he is pos- 
le physical dexterity, coupled 
then 
harmonize the 
this not 
attempt 
later 
bewildering array of exclu- 
and conditions, that the 


with average mental capacity, he may 


attempt to and 


dubious 


inconsiderable package 


integrate 
found in 
\ confused 


agreement 1s 


meanings to be 


to set forth an insuring 


assailed by such a 


sions, definitions result 
is conf ig almost to the point of unintel- 
ligibleness To describe: the pe licy as am- 
understatement 


biguous is a substantial 


“Cuided by rules, 
ably be 


the confusing 


it might reason- 


claimed th: here es through 


languag 


emerge 


‘ ' ' 
and the snapeiess 


masses of words before us, an intention to 


protect Aconomy from the commonplace 


risks incidental to the business of a con 


struction contractol 


The remarks of Judge Schnackenberg 


emphasize the duty I 


of the insurance bar, 


counsel and house counsel alike, to 


describe the products liability coverage in 


terms readily understood by those who are 


not specialists in the insurance field. In this 
article, we shall attempt to outline the salient 
features of a products liability policy, leaving 
to others the task of providing the details 
We shall continually attempt to be objective, 
bearing in mind the statement recently made 
eminent authority in the 


by an insurance 


field that “policy questions are tiresome.” 
2 Ocean Accident & Guarantee Corporation, 
Ltd. v. Aconomy Erectors, Inc., 8 Fire and Cas- 
ualty Cases 766, 224 F. (2d) 242 (CA-7, 1955). 
1955). 

‘Risjord, ‘‘Underwriting Intent,’ 7 
tion of Insurance Counsel Journal 41 


Federa- 
(1940). 
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Whether tiresome or not, as this authority 
stated, attorneys 
counsel owe it to the people they represent 
to recognize policy coverage questions and 
that their 
they need. 


has defense and house 


to see to it clients secure the 


coverage 


At the threshold of our study of products 
insurance policy, 
the first question which arises is: In what 
type of insurance policy will we find products 


liability coverage provided? In general, there 


liability coverage in an 


are five types of insurance policies which 
provide products liability 
prehensive liability policies; manufacturers’ 
and contractors’ liability policies; owners’, 
landlords’ and _ tenants’ schedule 
liability policies; and garage liability policies 


coverage: com- 


pt licies; 


There is, in addition, a special policy covering 
products liability of a druggist. This policy 
we will discuss later under a different heading 


The comprehensive general liability policy 
has been drafted to provide coverage generally 
for all risks except where coverage is ex- 
cluded. Coverage is usually provided under 
the title “Insuring Agreements.” Ordinarily, 
coverage A of the insuring agreements obli 
gates the insurance company to pay the 
sums which the insured shall become liable to 
pay as damages because of bodily injury, 
sickness or disease sustained by any person. 
Coverage B of the insuring agreements 
ordinarily obligates the insurance company 
to pay the which the shall 
become liable to pay as damages because 
of injury to or destruction of 


sums insured 


property. 


The manufacturers’ and contractors’ liabil 
ity policy; the owners’, landlords’ and ten- 
ants’ policy; and the schedule liability policy 
contain coverage provisions similar to cov 
A and B under the general compre 
hensive policy, but conclude the coverage 


erages 


provisions with the words “arising out of 


the hazards hereinafter defined.” In these 
three policies the hazards are usually defined 
in the main body of the insurance policy as a 
part of the insuring agreements. These pro 
visions may be contrasted with the provisions 
of some forms of druggists’ policies which, 
in the first item of the insuring agreements, 
insures against bodily injury, sickness, disease 
or injury to property, all in one paragraph. 


In the general comprehensive liability 


policies, the hazards insured against usually 


‘Case cited at footnote 2, at p. 243. 

5’ Employers’ Liability Assurance Corporation 
v. Youghiogheny & Ohio Coal Company, 8 Fire 
and Casualty Cases 132, 214 F. (2d) 418 (CA-8, 
1954), a case where coal was loaded on a rail- 
road car in Wisconsin and a door of the car 
fell and injured a person in Minnesota 
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are found on a separate sheet which is some- 
times entitled “Declarations.” 
the hazards are enumerated on a sheet which 
contains the name of the insured, and then 
describes the hazards. The general form of 
the description of the hazards and amounts 
of insurance appears in the opinion in Ocean 
Accident & Guarantee Corporation v. Aconomy 
Erectors, Inc." 
form in connection with reading this article 
in order to provide a clearer understanding 
that 


In other policies, 


We suggest the use of this 


of the discussion follows. 


General Coverage Afforded 
by Insurance Policies 


This article, as the title suggests, deals 
primarily with products liability insurance. 
The provisions of such insurance policies, 
require a_ brief 
description of the entire coverage afforded. 

The 


general 


however, are such as to 


liability policy, or 
policy, usually 
different 
insured 


comprehensive 
liability provides 


The 


“premises- 


coverage for five hazards. 
first 
operations.” 
description of the area embraced within the 
term “premises.” 
the applicable rate and the premium to be 
charged. The second hazard insured against 
i The third 
“independent contractors.” 


hazard against is 


Usually there is a space for a 


There is also a space for 


is “elevators.” hazard insured 
against is usually 
The fourth hazard insured against is “prod 
which, in express terms, may contain 
a statement to include “completed 
The fifth hazard insured against is 


“contractual.” 


ucts,” 
oper 
ations.” 
“contracts” or 

The first hazard enumerated, “premises 
operations,” indicates the scope of the cover 
age. It insures against operations conducted 
upon the premises of the insured which are 
the premises described in the policy, Where 
operations are conducted off the premises 
owned by the named insured, an appropriate 
description should be given to indicate the 
where the 


locality or territory 


will be conducted.’ 


operations 


The second hazard insured against is 
“elevators.” This coverage applies to in 
juries or damages caused by the operation 
of elevators.® 

The third hazard insured against is “inde- 
The title of this cov- 
erage indicates its scope.’ 

® Refined Syrups & Sugars Inc. v. Travelers 
Insurance Company, 8 Fire and Casualty Cases 
547, 136 F. Supp. 907 (S. D. NY, 1954). 

7 Duke Power Company v. Indemnity Insur- 
ance Company of North America, & Fire and 
Casualty Cases 918, 229 F. (2d) 588 (CA-4, 1956). 


pendent contractors.” 
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‘The fourth hazard insures against liability 
This 


coverage we will shortly discuss in detail. 


for “products-completed operations.” 


The fifth hazard insured against is “con- 
defined. 
policies, such as the owners’, landlords’ and 
tenants’, and and contrac- 
tors’ policies, enumerate the type of agree- 
ments included in this hazard: (1) lease of 
premises; (2) a sidetrack agreement; (3) an 
elevator or maintenance 
agreement in 


tracts” or “contractual” as Some 


manufacturers’ 


escalator 
ment; (4) an easement 
nection with railroad grade crossings; and 
(5) an 
ordinance in 
municipality. 


agree- 
con- 
agreement required by 
with 


municipal 
connection work for a 


Some comprehensive 


policies, such as 
policies, do not contain any enumeration of 
the contracts included under the term 
tractual.”’ Such contracts must be enumer 


ated in an endorsement to the policy. 


“con- 


We refer to contractual coverage because 
most of the insurance policies which provide 
products lability contain a 
provision that a warranty of goods or prod- 


coverage for 


ucts is not a contract within the meaning of 


the fifth hazard, “contractual.” 


Happenings Insured Against 
by Hazard Provision 


It will conduce to clarity and simplih- 
cation first to consider*the happenings which 
are insured against. Is the coverage of the 
policy confined to the results of an accident, 
or does the policy afford coverage for an 


occurrence’: 


Most policies providing 
products liability coverage contain the fol 


of the insurance 
lowing provisions with reference to bodily 
injury and property damage: 


on behalf of the in- 
sured all sums which the insured shall become 


Coverage A—to pay 


legally obligated to pay as damages becaus« 
of bodily injury, sickness or disease, includ 
ing death at any time resulting therefrom, 


sustained by any person caused by accident 


on behalf of the in 
sured all sums which the insured shall become 


Coverage B—to pay 


legally obligated to pay as damages because 
of injury to or destruction of property, in- 


’ ‘Report of Casualty Committee, Interna- 


tional Association of Insurance Counsel,’’ 23 
Insurance Counsel Journal 33 (1956): Wheeler 
‘‘Caused by Accident’ as Used in Comprehen- 
sive Liability Policies,’’ 1956 Insurance Law 
Journal 87. 

* George W. 
demnity 
1935) 


Deer & Son v. Employers In- 
Corporation, 77 F. (2d) 175 (CCA-7, 
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cluding the loss of use thereof, caused by 
accident. 


added 


have pointed out, following 


Generally speaking, there is an 
phrase, as we 
the word “accident” which adds “and arising 


out of the hazards hereinafter defined.” 


We shall make no attempt to analyze or 


reconcile the which have inter 


preted the word “accident.” 
discussions on the 


decisions 
Two excellent 
subject have appeared 
recently.” There are a few cases which may 
serve as guide posts in making a detailed 
study. The majority of the decisions apply 
the usually accepted meaning of the term 
“accident,” that is, mishap.* 


’ 


In Cross v. Zurich General Accident © 
Liability Insurance Corporation,” a window 
washer spilled hydrofluoric acid on the windows 
of a building while cleaning the windows 
The etched the windows. The 
permitted recovery on the theory that the 
damage was caused by accident. 


acid court 


In Beryllium Corporation American Mu 
tual Liability Insurance Company," employees 
of the corporation had metal particles of 
beryllium in_ their Their 
handled the clothes; and particles entered 
their lungs, causing death. The court held 


that the caused by 


clothes. wives 


deaths were accident 


In Kuckenberg Hartford Accident © 
Indemnity Company,” a contractor engaged 
in blasting operations knew that the blasting 
would result in 
track The 


damages were not caused by 


damage to a 
held that the 
accident 


operations 


railroad court 


Some of the recent comprehensive liability 
policies provide coverage on an occurrence 
basis. These policies generally take one of 
different type of 


occurrence 


two forms. One policy 


provides coverage on an basis 
only for personal injuries or death, but re- 
stricts the coverage for property damage to 
Other 


coverage on an 


an accident provide for 


both 


personal injuries and property damages. 


pe ylicies 


occurrence basis for 


Some of the insurance policies, in order 
to provide coverage On an occurrence basis, 
simply omit the words “caused by accident” 


Many 


coverage on an 


in the A and B coverage provisions. 


of the policies affording 


occurrence basis substitute the word “occur- 


” 7 Fire and Casualty Cases 292, 184 F. (2d) 
609 (CA-7, 1950) 

18 Fire and Casualty 
71 (CA-3, 1955). 

128 Fire and Casualty 
225 (CA-9, 1955). 
469 (1947) 


Cases 834, 223 F. (2d) 


Cases 818, 226 F. 
See Annotation, 166 A. 


(2d) 
L. R. 





rence” in various parts of the policy instead 
of the “caused by With 
the exception of which 
we will shortly discuss, all of the policies 
which we have examined 


words accident.” 


an endorsement, 
restrict coverage 
for the products hazard to damages caused 
by accident. 

None of the policies which we have seen 
define the term “occurrence” with the excep 
tion of the policies issued by one company 
to which an endorsement The 
endorsement provides that the words “caused 


is attached. 


by accident” as used in the policy shall be 
delete d, and the word shall be 
substituted wherever 
else it The 
endorsement 


“occurrence” 
for the word “accident” 


appears in word 
is defined in the 


“mean either 


the policy 
“occurrence” 
to an accident or a continuous 
repeated exposure to any condition resulting 
in an injury during the policy period, except 
to 
allowed to exist by the insured after it is 


exposure a condition created, induced or 


evident that bodily injury, sickness, disease 
or death may result from continued exposure 


to such condition.” ™ 


We think that the this 
endorsement might well constitute a defini- 
of the 
definition 


language used in 


“occurrence.” <A_ similar 


the 


tion term 


contained in Louisiana 


is 


4 


standard endorsement 


We shall not attempt to muddy the waters 
by proposing a definition of the word “occur- 
rence.” We do suggest, however, that where 
a contractor knows that blasting operations 
will damage a railroad track, an insurance 
company which insures against damage caused 
by an occurrence does not provide coverage 
We are further of the view 
that where a landowner constructs a build- 
partially the 
insurance issued a policy 
should not 
injunction action to 


by its policy.” 


ing on his neighbor’s land, 


company which 


covering “occurrence” be 


liable 


the encroachment.” 


an 


in a mandatory 


General Scope of Coverage— 
Products Hazard Provision 


Most of the insurance policies which pro 
vide coverage for products liability hazards 
read in part as follows: 


% The endorsement further provides that such 


injury, sickness, disease or death 
continuous or repeated exposure to substan- 
tially the same conditions shall be deemed to 
result from one occurrence, and, subject to the 
‘each person”’ limit, the ‘‘each accident’’ limit 
of bodily injury liability shall apply. 

™ Snow, ‘“‘Occurrence Against Accident—Just 
What Is Covered,’’ 21 Insurance Counsel Jour- 
nal 30, 37 (1954). The author calls attention, 
at page 37, to the view of the National Bureau 
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caused by 


* 
The lesson that every manufacturer 
and dealer must learn is that he can’t 
compete with his business rival and 
can’t hope to remain long in business 
unless he has an insurance program 
which will take care of not only the 
ordinary but the extraordinary haz- 
ards as well, the author emphasizes. 
« 
The 


“Products Hazard. 


hazard’ means 

“(1) products manufactured, 
sold, handled or distributed by the named 
insured or by others trading under his name, 


term ‘products 


goods 


or 


if the accident occurs after possession of 
such goods or products has been relinquished 
to others by the named insured or by others 
trading under his name and if such accident 
occurs away from premises owned, rented 
controlled the named insured or 
premises for which the classification stated 

(a) of 
of 


or by on 
in division 
any part 


goods 


the declarations excludes 
the foregoing; provided, such 
products shall be deemed to in- 


or 


container thereof, other than a 
shall not 
any property, other than such 
rented to or located of 
others but not sold; 


“(2) operations, if 


clude any 


vehicle, but include any vending 


machine or 


container, for use 


the accident 


after such operations have been completed 


occurs 


or abandoned and occurs away from premises 
rented by the named 
insured; provided, operations shall not be 


owned, or controlled 
deemed incomplete because improperly or 
defectively performed further 
operations may be required pursuant to an 


or because 
agreement; provided further, the following 
shall not be deemed to be ‘operations’ within 
(a) pick-up 
or delivery, except from or onto a railroad 


the meaning of this paragraph: 


(b) the maintenance of vehicles owned 
(c) the 
existence of tools, uninstalled equipment and 


Car, 


or used by or in behalf of the insured, 


abandoned or unused materials and (d) oper- 
for which the 
division (a) of the declarations specifically 


ations classification stated in 


includes completed operations.” 
of Casualty Underwriters on the scope of the 
word ‘‘occurrence."’ 

% Case cited at footnote 12. 

1% Hardware Mutual Casualty Company. v. 
Gerrits, 8 Fire and Casualty Cases 16, 65 So 
(2d) 69 (Fla., 1953); Aetna Casualty & Surety 
Company v. Hanna, 8 Fire and Casualty Cases 
741, 224 F. (2d) 499 (CA-5, 1955): Desrochers v. 
New York Casualty Company, 8 Fire and Cas- 
ualty Cases 416, 99 N. H. 129, 106 Atl. (2d) 196 
(1954). 
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Some policies provide coverage for goods 
form of 
involved in 


or products manufactured in the 
the provisions in the policy 
Ocean Accident & Guarantee Corporation 7% 
Erectors, Inc.“ The 


vision in a typical druggists’ policy provides 


Aconomy insuring pro 


for products liability in somewhat different 


language.’ 


Some policies, particularly owners’, land 
lords’ and tenants’ policies, contain a pro 
vision insuring premises alienated by the 
named insured, after he relinquishes possession, 
provided the premises were not constructed 
by the named insured for the purposes of 
1 with 


coverages we will deal 
subdivision of this article 


sale | hese 


a later 


We will now 


Thain 


briefly in 


proceed to discuss the two 


subdivisions of the products liability 


coverage in the order in which they appear 


in the policie Ss 


Scope of Coverage— 
Goods and Products 


(1) The 

the nrst 
manufactured, sold, 
by the 


Injuries OT 


term “products hazard” applies 


place, to goods or products 
distributed 


If such goods cause 


handled or 
named insured 
insured is pro 


to remember, how 


damages, the 
tected. It is important 
that the 
covered by 


goods themselves are not 


ever, 


the insurance policy. 


Che term “handled” as used in the policy 
provision has given rise to some difficulty 
In Employers Mutual Liability Insurance ( 
cany v. Underwriters at Lloyd's,” 
with 
unloading 


loaded a freight car 


The 


Was killed by 


negligently 


of paper. truck driver 


freight car y the roll of paper 
The court held that the roll of paper was 
handled by the 


j permitted reé 
covery under the 


insured and 


policy. 
In Selecttve Logging ( 


Casualty -Company of 


mmpany v. Genera 


the insured 


America.” 
company, which was in the logging business, 
loaded logs belonging to a plywood company 
onto a railroad car. The car was then moved 
hundred yards 
While the car was not in motion, 
rolled off, 


railroad brakeman. 


several from the insured’s 
premises. 
and killing a 


\ wrongful death action 


the logs striking 


7 Cited at footnote 2 

8 ‘*To pay on behalf of the insured all sums 
which the insured shall become legally obligated 
to pay as damages because of bodily injury, 
sickness or disease, including death at any 
time resulting therefrom, sustained by any per- 
son or injury to or destruction of property, 
including the loss of use thereof, arising out of 
the handling or use of or the existence of any 
condition in drugs, medicines, or other goods 


Products Liability Insurance 


representatives of 
which 


was commenced by the 


the brakeman against the railroad, 
filed a third-party against the 
insured. The with 


negligent loading of the logs and indemnity 


complaint 


insured was charged 


was sought for all damages which might 


be allowed against the railroad. The defense 


of the third-party action was tendered to 


the insurer which denied liability 
action against it 
against the insurer 


settled the 
brought an 


Che insured 
and action 


to recover the amount of the settlement and 


| entered 
upon the 
handled: the 
meaning of an exclusionary en- 


attorneys’ fees. The trial court 


judgment 
that the 


dismissing the action 


ground insured logs 
within the 
dorsement and that the policy did not apply 
to liability arising out of handling any article 
or product. Upon appeal, the Supreme Court 
The 


held that transportation of the logs 


1 


reversed the decision of the trial court. 
court 
did not 


constitute handling 


In Liberty Mutual Insurance Company v 
Hercules P * the court held 
that an aluminum tube which Hercules had 


wder ( mpany, 


purchased and had modified by squaring 


the ends and plugging them, which the com- 
for experimental purposes, and 


pany used 


which exploded and caused deaths, injuries 
and property damage while being worked 
on by company off the f 


another premises of 


Hercules, was not within the term “goods 
in an exclusion 
liability policy. The 
cases holding that 


within the meaning 


handled by named insured” 


clause in a general 
court cited a number of 
products were handled 


of the products liability provision 


(2) Products liability c 


only after possession has been relinquished. 


yverage applies 
For example, a grocery store sells a case of 
he grocer carries 
automobile of the 
pop 
causes personal injuries and property dam- 


soda pop to a customer 


the soda pop toward the 


purchaser. The soda explodes and 


age. The grocer’s products lability policy 


does not apply because the grocer has not 
soda pop 


relinquished possession of the 


which caused the damage 


(3) The products liability coverage applies 
only where the accident or occurrence happens 
away from the premises described in the policy 


Not only 


must the accident or occurrence 
and products prepared, sold, handled or dis- 
tributed by the named insured at or from the 
premises if the injury occurs after the named 
insured has relinquished possession thereof to 
others."’ 

9177 F. (2d) 249 (CA-7, 1949) 

7°08 Fire and Casualty 
(2d) 535 (Wash., 1956) 

18 Fire and Casualty Cases 52, 
293 (CA-3, 1955) 


1093, 301 Pac 


Cases 


224 F. (2d) 
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happen after possession is relinquished, but 
also the accident or occurrence must take 
Pur- 
suing our soda pop example one step further, 
suppose the grocer relinquishes possession 
of the soda pop to the customer, but before 


place off the premises of the insured. 


the customer leaves the grocer’s premises, 
the soda pop bottle explodes. There is no 
coverage under the products liability pro- 
vision because the accident or 
did not take place off the premises of the 
insured, 

A caveat at this point is in order. Every 
insured should make it a point to examine 
his liability policies to be sure that his prem 
ises-operations and products liability coverages 
have been provided by the same insurance 
company. If he has premises-operations 
coverage in one company and products lia- 
bility in another company, he may find him- 
self a participant in a dispute between the 
two insurance companies, each of which 
contends that the other is liable. 

The druggists’ policy, in contrast with the 
other liability policies, provides for coverage 
to the druggist after he relinquishes posses- 
sion of the article, whether the accident or 
occurrence takes place upon his premises or 
off the premises. 

(4) Products liability coverage applies to 
the container of the goods, provided the 
container is not a vehicle. Referring again 
to our case of soda pop as an example, in- 
juries or damages inflicted by the case itself, 
as distinguished from the bottles in the case, 
are covered by the products liability provi- 
sion. If, however, a truck in which a load 
of sugar beets was being transported caused 
injury or damage, the vehicle itself would 
not constitute a container, 


(5) Products liability coverage does not 
apply to vending machines or other prop 
a container, rented to or 
sold \ 


machines, 


erty, other than 
for use of others but not 
manufacturer of 


located 
vending who 
does not sell the machines, but rents them 
or places them for the use of others, has no 
protection under the products liability pro- 
vision if the machine causes injuries or dam 
In order to obtain coverage, 
should secure a vending 
machine endorsement to his policy. 


ages to others. 


the manufacturer 


(6) The goods and products section of 
the products hazard provision contains an 
exception to the requiring the 
accident or occurrence to take place away 
irom premises owned, rented or controlled 


provision 


227 Fire and Casualty Cases 915, 198 F. (2 
1 (CA-5, 1952). 
8186 F. (2d) 868 (CA-5, 1951). 
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occurrence 


by the named insured. If there is a state- 
ment in the premises-operations section of 
the declarations of the policy that the pro- 
visions of the goods and products division 
of the products hazard liability provision 
shall not apply to certain premises owned, 
rented or controlled by the named insured, 
then if the takes 
place on such described premises, there will 
be coverage afforded. 


accident or occurrence 


Scope of Coverage— 
Completed Operations 


(1) Coverage is afforded under the com- 
pleted operations division of products hazard 
only where the accident or occurrence takes 
place after the operations have been com- 
pleted or abandoned. example, the 
insured is a plumber who is called to a 
residence to install a lavatory. He com- 
pletes the work and later, because of his 
negligence, the property 
damage. The plumber is covered because 
the operations have been completed. 


For 


lavatory causes 


A number of interesting questions have 
with the definition of 
completed operations. For example, in Reed 
Roller Bit Company v. Pacific Employers In 
surance Company,” a salesman sold an abra- 
sive wheel and represented that it would 
work on the employer’s machine. While an 
employee operated the wheel, it disintegrated 
Because of the representations made, the 
court held that the operations had not been 
completed. 


arisen in connection 


In Hardware Mutual Casualty Company v 
Schantz,” a hoist was being repaired, but 
actually the repairs had not been entirely 
completed. The court held that the opera- 
tions had not been completed. 

In United States Sanitary Spectalties Cor- 
poration v. Globe Indemnity Company,” a 
salesman demonstrated wax in a courthouse 
He did not wax. Later, a 
person in the courthouse slipped, fell and 
Was injured. 


remove the 


The insurance policy provided 
coverage for premises-operations, but not 
for products liability. The court held that 
the operations had been completed and since 
there was no coverage for completed opera- 
tions there could be no recovery under the 
policy. 


(2) Coverage is afforded only where the 
accident or occurrence takes place away 
from premises owned, rented or controlled 


by the named insured. This provision makes 


7 Fire and Casualty Cases 1193, 204 F. (2d) 
774 (CA-7, 1953). 
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same with reference to 


location as coverage for goods and products. 


the coverage the 


deemed completed 
even though the work is improperly or de- 
fectively performed and even though further 
operations are contemplated pursuant to 
Referring again to the example 
involving the addition to 
lavatory, the plumber had 
agreed to put in a bathtub two or three 
months later, there would still be coverage 
for the damages caused by the defectively 
installed lavatory. 


(3) Operations are 


agreement. 
plumber, if in 
putting in a 


(4) The completed operations provision 
(a) pick- 
up and delivery operations; (b) maintenance 
of vehicles; (c) 


contains a number of exclusions: 
accidents or occurrences 
resulting from tools, uninstalled equipment 
or abandoned or unused equipment. 

There is no necessity for further comment 
with respect to these exclusions 

(5) Completed operations includes pick 
up and delivery from or onto a railroad car. 
We have not to determine 
such operations constitute completed opera- 


been able why 
tions, but the policy provisions are clear that 
such pick-up and delivery do constitute 
completed operations 

(6) The policy expressly provides that oper- 
ations which might otherwise be excluded from 
the coverage afforded by premises-opera- 
tions will be included under premises-oper- 
ations, not under products liability, either 
on account of the products themselves or 
completed operations, provided there is an 
appropriate declaration in the 
operations provision specifically 
completed operations 
ticularly important where there is no prod- 
ucts lability coverage and where there are 
items which but for the enumeration in the 


premises 
including 


such This iS pal 


premises-operations provision might be con 
troversial and result in litigation 


Policy Period 
and Territorial Limits of Policy 


takes effect at 12:01 a. m 
Standard Time at the address of the named 


Che policy 
insured as stated in the policy. The policy 


applies only to accidents or 


which take place during the policy period. 


occurrences 


It is important for the insured to continue 
his insurance in force because if the accident 
or occurrence takes place after the policy 
has expired, the insured will find himself 
without coverage. 


*5 Cited at footnote 2 
25 Automobile Cases 
689 (CA-5, 1955). 


(2d) 894, 225 F. (2d) 


Products Liability Insurance 


The policy affords coverage for accidents 
and occurrences which take place in the 
United States, its territories or possessions, 
and the Dominion of Canada. 


Extent of Liability Under 
Completed Operations Hazard 


Most of the insurance policies which af- 
ford products liability-com- 
pleted operations state the limits of liability 
in the declarations which, as we have stated 
before, may appear either in the policy itself 
or in the descriptions of 
hazards listed on a separate sheet and at- 
tached to the policy. For example, the 
policy involved in Ocean Accident & Guar- 
antee Corporation v. Aconomy Erectors, Inc. * 
enumerates the limits under bodily injury 
liability for each person, each accident and 
the aggregate products liability. The dec- 
larations also enumerate the limits for prop- 


coverage for 


declarations or 


erty damage liability for each accident, for 
aggregate operations-premises, for aggregate 
products and for aggregate contractual. 
The usual products liability-completed op- 
erations policy explains the limits of liability 
under the caption “Limits of Liability” ap- 
\ and B, and, under the 
other coverages of the policy in that part 
of the policy entitled 


plied to coverages 


“Conditions.” 


Most of the products liability-completed 
operations following 
provision with reference to one lot of goods 

“Under 
damages arising out of one lot of goods or 
products prepared or acquired by the named 
insured 


policies contain the 


the definition of hazards all 


shall be considered as arising 
and, where the 
policy affords coverage for an occurrence, 
the policy 


out of one accident 


reads: “as arising out of one 


accident or occurrence 


Before the language now used in most of 
the policies was adopted, there was a ques 
tion as to what constituted one 
In the 


Indemnity 


accident or 
occurrence. famous case of St 
Paul-Mercury Company v. Rut 
land,” the insured’s truck derailed 16 freight 
The 


involved but 


now 


cars belonging to 14 separate owners. 
court held that the 
one accident. 


collision 


The same principle had been earlier estab- 
lished in Denham v, LaSalle-Madison Hotel 
Company,” which involved the LaSalle-Madi- 
son Hotel fire. 

The Rutland case was followed in Tri-State 
Roofing Company v. New Amsterdam Casmaty 


**6 Fire and Casualty Cases 673, 168 F. (2d) 
576 (CA-7, 1948). 
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recent case of 
Rhode.” In the 
latter case the insured operated an automo- 
bile which collided with three motorcycles, 


Company” and in the 
Truck Insurance Exchange v 


most 


inflicting serious injuries on the operators of 
Upon the authority of the 
held that 
but a single accident or occurrence. 


the motorcycles. 


Rutland case, the court there was 


Property in Care, Custody 
and Control of Insured 


All of the insurance policies that we have 


seen which provide coverage for products 
liability-completed operations hazards con- 
tain a provision excluding coverage for dam 
property in the 


of the insured. A few 


age to care, custody or 


control citations will 
idea of the interpretation 


which the courts have applied to 


give a general 
this ex- 


clusionary provision 

In Boswell Uv. 
pany,” the 
heat-exchange unit which was firmly affixed 
to the The 


and contractors’ policy covered boiler work 


Travelers Indemnity Com 


insured contracted to repair a 


owner’s realty manufacturers’ 


by the imsured, but excluded the liability of 
destruction of 
used by the 
property in the care, 


he insured for injury to or 
property owned; occupied o1 
insured, and custody 
\ unit was dam 
tested it and the 


liability 


and control of the insured 


aged while the insured 


insurance company denied unde 


the policy The court permitted recovery 
] I 3 


held 


was not in the 


against the and 
that the property 


custody o1 


insurance company 
damaged 
insured 


care, control of the 


within the exclusionary provision of the 


policy 
In McLouth Steel ¢ Vesta Ma 


chine Company,” the court held that a machine 


which 


orporation 7% 


was the property of another, and 


which a subcontractor’s employees were 
installing, was not property owned, occupied 
or used by, or in the care, custody or con 
trol of, the subcontractor within the exclu 


sionary clause in a liability policy 


of New 


There 


Great American Indemnity Compan, 
Y ork 
the insured 
without 
spection 


v. Saltsman™ was a freak case. 


entered a stranger’s airplane 
permission for the 


In the 


purpose oF 1n 


course of his inspection, 


#8139 F. Supp. 193, 197 (DC Pa., 1955) 
22 303 Pac. (2d) 659 (Wash., 1956) 
* 8 Fire and Casualty Cases 936, 

Super. 599, 120 Atl. (2d) 250 (1956) 
“8 Fire and Casualty Cases 392, 

608 (CA-3, 1954). 

28 Fire and Casualty 

743 (CA-8, 1954). 


38 N 
214 F. (2d) 


Cases 388, 213 F. (2d) 
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the plaintiff started the engine. Because the 
plaintiff did not 


brakes, 


know how to apply the 


the airplane started to move and 
crashed into a hangar, substantially damag- 
ing the airplane. The owner of the airplane 
The 


insur- 


brought an action against the insured. 
defense to the 

company refused to 
The insured paid a judgment which 
the airplane owner secured, and then brought 
The 


court held that the airplane was not used by 


insured tendered the 


ance which furnish a 


defense 


suit against the insurance company. 


and was not in the custody and con 


trol of the insured, and permitted recovery 


care, 
There are, of course . clear-cut cases where 
property is in the care, custody and control 
of the and where the exclusionary 
clause clearly applies. Such was the 
Wyatt v. Wyatt In that 
court held that an automobile loaned to the 


insured 
situa- 


tion in case, the 


insured, and which was damaged while the u 


sured charge” of the in 


used it, was “in 


sured within an exclusionary provision of 


an automobile policy. There can be no 


quarrel with this decision 


Beh Fs 
Columbia Casualty 
held that a concrete 
ruptured by a bulldozer 
eral contractor in backfilling operations was 


Construction ( 


however, the 


Jarrel ompany 7 
Company," 
wall 


court retaining 


operated by a gen 
in the care, custody and control of the ge 


eral contractor within the meaning of 
clause in his liability policy excluding cover 
age for damage to property in the care, 
We sug 
policy did afford 
coverage to the same extent as in the Bos 


Mi l outh Steel ¢ 


control of the insured 


gest that the 


custody or 
insurance 


well and poration cases 


How Products Liability Developed 
We shall 


the law imposing liability for damages aris 


now trace the development of 
ing out of the use of goods and products. 
We shall discuss liability in terms of negli 
and 


also discuss the status of the 


gence, musrepresentations 


will 


retailer wh 


warranties, 
and we 
sells goods and products in the 
receives them, 


origin 


al package in which he 


and which he sells without any inspection 


The history commences with the decision 
in Winterbottom v. Wright.” In 
the court held that the manufacturer, ven- 


that case, 


+3 Automobile Cases (2d) 148, 239 Minn. 434, 
58 N. W. (2d) 873 (1953) 

‘8 Fire and Casualty Cases 642 
$36 (DC Ala., 1955) 

>10 M. & W. 109, 152 Eng. Rep. 402 (Ex 
1842). Professor James has made a comprehen- 
sive study of the question of products liability 
in his article ‘‘Products Liability,’’ 34 Texas 
Law Review 44, 192 (1955) 
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dor or supplier of a chattel owes the duty 
of care only to the person or persons with 
whom he contracts.” Text writers generally 
cite this decision to the point that a manu- 
facturer or vendor sustains no liability for 
negligence unless the injured party has a 
contractual relationship with the manufac- 
turer or vendor.” 

In 1852 the 


manufacturers’ 


occurred in the 
wall of lack of 
privity between the harmed vendee and the 
Winchester,” 
the defendant had mislabeled a deadly poison. 


first crack 


defensive 
manufacturer. In Thomas v. 
Che court permitted recovery by the injured 
vendee, 

In 1903, the Circuit Court of Appeals for the 
Eighth Circuit in Huset v. J. I. Case Thresh- 
ing Machine ( through 
Judge Sanborn, stated that there were three 


general rule 


ompany,” speaking 


exceptions to the exonerating 
a manufacturer from liability for harm done 


by a product 


“The first 
a manutacturer 


an act of negligence of 


vendor which is immi 


nently dangerous to the life or 


mankind, and which is committed in the 


sale of an article intended 
affect 


parties 


preparation of 
destroy, or 
third 


to preserve, 


is actionable by who 


from the negligence 


‘The second exception is that an owner’s 


act of negligence which causes injury to one 


vho is invited by him to use his defective 


appliance upon the owner’s premises may 


form the basis of an action against the 


wwner, 
exception to 


‘The third 
who sells or delivers an 


knows to be imminently dangerous 


fe or limb to another without notice 


+ 


ts qualities is hable to any person who 


ffers an might 


whethet 


injury therefrom whicl 


ave been reasonably anticipated, 


vere any contractual relations be 


the parties or not 


cited at footnote 1; 3ohlen 
Studies in the Law of Torts (1926), pp. 76-77 
Professor Bohlen characterizes Winterbottom 
v. Wright as ‘‘the much cited and generally 
misunderstood case."’ 


See work 


* 65 Corpus Juris Secundum Negligence 
100 (1950) 
56N. Y. 397 (1852) 
»120 F. 865, 61 L. R. A. 303 (CCA-8, 1903) 
cited at footnote 39, at pp. 870-871 
' Reynolds, ‘‘Products Liability Claims,’’ 18 
Insurance Counsel Journal 151 (1951) Com- 
pare Standard Oil Company v. Murray, 119 F 
572 (CCA-7, 1902) 
2217 N. Y. 382, 111 N. E. 1050 (1916). 
Cited at footnote 42, at p. 389 


’ Case 


Products Liability Insurance 


health of 


human life, 


sulter 


In the Huset 
farmer who had purchased a threshing ma- 
The 


case, an employee of a 


defendant was injured. 
1 


chine from the 
court permitted recovery.* 


The monumental step in the development 
1916 when Chief 
New York Court 
of Appeals wrote the decision for the court 
in MacPherson v. Buick Motor Company. 
In that great landmark of the common law, 


of the law occurred in 


Judge Cardozo of the 


the purchaser of an automobile from a dealer 


brought suit against a manufacturer for 
injuries sustained when a defective wheel 


collapsed Allowing 


said: “ “If the nature of 


court 
a thing is such that it 
place life and limb in 


peril when negligently made, it is then a 


recovery, the 


is reasonably certain to 


thing of dange1 


The latest substantial advance in the 
history of liability appears in Carter v. Yardley 
& Company.“ In_ that defend- 
int sold perfume which caused a rash on 
the user Phe that the 
that 
other 
court permitted the plaintiff to 
Phe uurt held that 
VacPherson case, all danger 


been brought into the 
] 
i 


case, the 


evidence showed 
plaintiff did not have an 


the perfume had the 


allergy, and 
same effect on 
users. The 
under the 


decision in the 


ous things have same 


class < the inherently dangerous things. 


is the principle embraced in the Re 


‘ 


statement of Torts 


Wisconsin law has 


tially the 


developed substan 
early date, how- 


same. Fro 
1 courts have permitted 


Wisconsin 


an injured party to 


ever, the 
recover against a mant- 
vith whom he 
In Bright v 


contractor 


had n 
Barnett 
built a 


facturer or vendor 
contractual relationship 


Record ( 


“ 
ynpany, a 


scatiold which c 


aused injury to an employee 
} 


of the purchaser. The court permitted re- 


covery against the contractor by the rep- 


resentatives of the deceased.’ 


r 1s 
ur <r Company,” the 


a needle in a cake 

“13 Negligence Cases 179, 319 Mass. 92. 64 
N. E. (2d) 693, 164 A. L. R. 5 
Prosser, Torts (2d Ed 1955). Sec. 84 

*% Sec. 395. See Miller Manufacturers 
uct Liability Re-Visited,’’ 23 Insurance 
Journal 175 (1956) 

© 88 Wis. 299, 60 N. W. 418 (1894). See Boh- 
len, work cited at footnote 36, at pp. 149, 153 

* The court cited and followed Schubert v 
J. R. Clark Company, 49 Minn. 331, 51 N. W 
1103 (1892), and Devlin v. Smith, 89 N. Y 
470 (1882). Compare Massey v. F. H. McGraw 
& Company, 5 Negligence Cases (2d) 1228, 233 
F. (2d) 905 (CA-G, 1956): Arthur v. Standard 
Engineering Company, 19 Negligence Cases 1077 
193 F. (2d) 903, 32 A. L. R. (2d) 408 (CA-D. C.. 
1951) 

139 Wis. 357, 121 N. W. 157 (1909) 


oO9 (1946) See 


Prod- 
Counsel 















I sOap. 


ture! 


Recovery against 





the manufac- 
was denied because the manufacturer 
did not know of the needle 








In Haley v. Swift & Company,” a manu- 
facturer sold contaminated sausage which 
made an infant ill. The court permitted 
recovery. 





In Coakley z 
pany,” 


Prentiss-Wabers Stove 
kerosene 


( 
was defectively 
manufactured, and while it was being used 
it exploded. The injured Was per 
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% Cited at footnote 55, at p. 226 
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facturer and vendor do not furnish a basis 


the that a manufacturer or 
vendor is a guarantor of the safety of use 
of the goods or products. For example, in 
Beznor Howell," a sparkler ignited a 
child’s dress and caused serious personal 
injuries. 


for conclusion 
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Recovery was refused upon the 


ground that the article when properly used 
was not dangerous 


In Yaun z 


Allis-Chalmers Manufacturing 
Company,” the court refused to hold that a 


roto hay baler had been negligently de- 
signed or negligently manufactured. This 
case is in line with the decisions in other 
states, such as Campo v. Scofield,” where 


the court refused to permit recovery for 


injuries caused through the operation of 


onion-topping machine because 
in the 
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the dangers 


operation of the machine were per 
tectly apparent to the user. 
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8 203 Wis. 1, 233 N. W. 758 (1930) 

5916 Negligence Cases 354, 253 Wis. 558, 34 
N. W. (2d) 853 (1948) 

* 18 Negligence Cases 1047, 301 N. Y. 468 
95 N. E. (2d) 802 (1950) 

*1 269 Wis. 548, 69 N. W. (2d) 431 (1955) 
To the same effect, Cohan v. Associated Fur 
Farm, Inc., cited at footnote 57 
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did not know of the needle. 
In Haley v. Swift & Company,” a manu- 
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pany,” which involved an injury on an eleva- 
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Company,” the court permitted recovery fot 
a defective automobile which had been sold 
ind whicl 


case, 


caused personal injuries to the 
plaintiff while it was being operated by the 
purchaser 

Until the decision in Marsh Wood Prod- 
ucts Company v. Babcock & Wilcox Com 
pany,” the liability of the manufacturer for 
had 


to personal injuries sustained by a 


negligent manufacture been confined 
person 
who had no contractual relationship with 
The court in the Varsh 


Wood case™ held that the manufacturer was 


the manufacturer. 


liable for property damage caused by the 
explosion of a defective boiler 
In Cohan v. Associated Fur Farms, Inc.;" 
the court extended the doctrine of the 


Varsh Wood case to animals. In that case, 


the defendant sold contaminated pork livers 
which the plaintiff fed to mink. The court 
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# 152 Wis. 570, 140 N. W. 292 (1913) 

5° 182 Wis. 94, 195 N. W. 388 (1923) 

51 90 Wis. 497, 63 N. W. 1021 (1895). 

52 See Bohlen, work cited at footnote 36, at 
pp. 140, 153. The court also refused to follow 
the Bright case in Miller v. Mead-Morrison Com- 
pany, 166 Wis. 536, 166 N. W. 315 (1918). 

53163 Wis. 428, 157 N. W. i101 (1916). 

54196 Wis. 196, 207; 218 N. W. 855, 
(1928). 

% 207 Wis. 209, 240 N. W. 392 (1932) 

56 Cited at footnote 55, at p. 226. 

571 Negligence Cases (2d) 265, 261 Wis. 

53 N. W. (2d) 788 (1952). 
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facturer and vendor do not furnish a basis 
for the conclusion that a manufacturer or 
vendor is a guarantor of the safety of use 
of the goods or products. For example, in 
Beznor v. Howell,” a sparkler ignited a 
child’s dress and caused serious personal 
injuries. Recovery was refused upon the 
ground that the article when properly used 
was not dangerous. 


In Yaun v. Allis-Chalmers Manufacturing 
Company,” the court refused to hold that a 
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58 203 Wis. 1, 233 N. W. 758 (1930) 

5°16 Negligence Cases 354, 253 Wis. 558, 34 
N. W. (2d) 853 (1948). 
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automobile with defective brakes. 


1047, 301 N. Y. 468, 


I L J— October, 1957 





any recovery 


follow 


no longer possibility of a 
him. The citations 
are typical of a long list of recent decisions.’ 

In Lill v 


the court 


against which 


Murphy Door Bed Company," 
allowed recovery for damages 
caused by a bed which broke after it had 
been used for several years. 

The 


cated by 


general 
the decision in 
Company.” In 
plaintiff's son-in-law 


trend of authority is indi- 
Ryan v. Zweck 
that the 
purchased the Philco 
alleged to have injured the 
April, 1949. Although the acci 
happened on March 6, 1952, three 
after the had 


once, 


W ollenberg case, 
refrigerator, 
plaintiff, in 
dent 
years refrigerator 


later and 


been moved recovery was allowed. 


that where similar electric 
units, 
Supreme Court will permit 


We anticipate 


appliances have hermetically sealed 


the Wisconsin 
recovery even where there is a great laps« 
of time | 


the date 


between the date of purchase an¢ 


of the accident or occurrence 


Liability of Manufacturer 
and Vendor for Breach of Warranty 


\t the present time, the rule in Wisconsin 
is that there can be no recovery for breacl 


% warranty unless there is privity of cot 


tractual relations between the parties. In 


Cohan v Farms, Inc.” the 


d 1 ssoc vated i ur 
] 


yrought 
Associated Fur Farms, 


plaintiff, Cohan, an action against 
to recover dam 


pork 


Inc 


ages tor frozen livers 


which he 


deaths of 


contaminated 
fed to his mink and which caused 
Assoc 

Armout 
The plaintiff then amended his 
Armour & 


amended 


some of the minks 


Fur Farms, Inc. interpleaded 
ompany 
Company dé 


complaint. Tl 


complaint and 
murred to the 
whether Cohan could re 


& | 


fa breach of warranty 


question was 


against Armour ompany upon 


could not 


Company, the court 


In holding that he 


Armour & 


zainst 


“Armout 


amended complaint upon the 


demurred generally to the 


ground that it 
illege contract betwee 


fails to privity ol 


plaintiff. The demurret 


We 


as pleading a 


it and Was SUS 


tained. construe the amended com 


plaint cause of action only 
® “Report of Casualty Committee 23 Insur- 
ance Counsel Journal 33 (1956), contains a com 
prehensive analysis of such decisions 
64 290 Ill. App. 328, 8 N. E. (2d) 714 (1937) 
653 Negligence Cases (2d) 724, 266 Wis. 630 
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* Cited at footnote 57 


*' Case cited at footnote 57, at p. 589. 
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Sears, 


Company.” In case, Sears 


Enameling Company and warranted 


suitable for the purpose 
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The insurance policy contained a provi- 
sion denying coverage with respect to any 
warranty of Roebuck & 
Company which was unauthorized by Samuel 
Stamping & 
was 


express Sears, 


Enameling Company. There 
also in this case an endorsement to 
the manufacturers’ policy providing cover- 
age to a retailer who sold the product of 
the manufacturer. This decision points up 
the necessity in many cases for a retailer 
to insist that the manufacturer protect him 
by a dealers’ endorsement to the manufac- 
turer’s policy. In the event 
ment excludes coverage for warranties made 
by the dealer which are not authorized by 
the manufacturer, the dealer must be 
ant to see that no warranty is made which 


is unauthorized by the manufacturer. 


We see no 


that a retailer will be liable to a purchaser 


such endorse- 


vigi 


escape from the conclusion 
or third person where there is an implied 
under Section 121.15 of the Wis- 
Under an identical stat- 
ute, the Court of Appeals of the District 
of Columbia in Frank R. Jelleff, Inc. 7 
Braden,” held that was an implied 
fitness for the use 


warranty 


consin Statutes.” 


there 
warranty of intended 
for the article sold. In that case, a retailer 
in the District of Columbia sold a brunch 
which made of a 
material. While the 
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coat to a woman was 


highly inflammable 


brought an action against 
upon an alleged 
of warranty of fitness. In permitting the 


plaintiff to recover, the court said: ‘ 
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are part of the cost of doing business, not 
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7% Wisconsin Statutes, Sec. 121.15(1) (1955) 
provides 

‘“‘Where the buyer, expressly or by implica- 
tion, makes known to the seller the particular 
purpose for which the goods are required, and 
it appears that the buyer relies on the seller's 
skill or judgment (whether he be the grower 
or manufacturer or not), there is an implied 
warranty that the goods shall be reasonably 
fit for such purpose.’’ 

72 233 F. (2d) 671 (CA-D. C., 1956). 

7 Case cited at footnote 72, at pp. 680-681. 

"For an interesting discussion of implied 
warranty, see Judge Tehan’s opinion in Stand- 
ard Brands, Inc. v. Consolidated Badger Co- 
operative, 89 F. Supp. 5 

% Nelson v. Anderson, 5 Negligence Cases (2d) 
382, 245 Minn, 445, 72 N. W. (2d) 861 (1955): 
Northwest Airlines, Inc. v. Glenn L. Martin 
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but by those who profit from the transac 
tion. The industry as a whole may be deemed 
That 
which the 


to underwrite the implied warranty. 
have the 
: 14 
action was based. 


is why we statute on 


Before leaving this subject, we wish to 
afford some solace to the manufacturer and 
dealer. It is now well established that con- 
good defense in 
an action for breach of implied warranty.” 


tributory negligence is a 
Contributory negligence, however, is not a 
complete defense because of the compara- 
tive negligence statute.” 


Liability for Misrepresentation 


The distinction between a warranty, either 
express or implied, and a misrepresentation 
many difficult to draw. The 
courts, however, have definitely discussed 


is in cases 
the liability of a manufacturer or a dealer 
The dis 
Hoar v 


in terms of misrepresentations. 

tinction appears rather clearly in 
Rasmusen,"” which was an action brought 
druggist. The plaintiff had an 
allergy for mercury. A physician prescribed 
without The plain 
tiff’s wife took the prescription to a druggist 
wanted to time and and 
commercial ointment 


against a 


an ointment mercury. 
who 
who 
contained a minute amount of mercury. A 


Save money 


sold a which 
physician, but not the one who wrote the 
prescription, called the druggist and asked 
him whether the ointment had 
it. The druggist falsely stated 
ointment did not mercury 


mercury in 
that the 
when he 
knew that it did in fact have mercury. Fol- 
lowing the doctor’s instructions, the patient 
smeared the ointment over his whole body, 
and because of the mercury was incapaci- 
tated for months. The per- 
mitted recovery against the druggist.” 


In Reed Roller Bit Pactfic 
Employers Insurance Company,” a salesman 


have 


several court 


Company v 


represented that an emery wheel could be 


Company, 4 Negligence Cases (2d) 833, 224 F 
(2d) 120 (CA-6, 1955): 23 Journal of Air Law 
and Commerce 108 (1956): ‘‘Comment,’’ 1953 
Wisconsin Law Review 109. 

7% Wisconsin Statutes, Sec 

7 229 Wis. 509, 282 N. W. (1938) 

7% The court cited and relied upon Restate- 
ment of Torts, Secs. 291, 310 (1934). A druggist 
is liable to the same extent as any other dealer. 
In the early case of Kennedy v. Plank, 120 Wis. 
197, 97 N. W. 895 (1904), the purchaser asked 
for a remedy for his horses. The druggist, by 
mistake, did not give the purchaser the proper 
remedy but instead gave a poison. The pur- 
chaser administered the poison to the horses, 
one of which became ill and the other died. The 
druggist was held liable for the damages. 

Cited at footnote 22. 
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used with a certain machine 
of the 


On the strength 
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that the 


a service and the other holding that 


commented upon the 


1 
i 


food court 
ines of authority- 
holding furnishing of food wiz 
sale o! 
mnstituted a sale undet 
the Uniform Sales Act We have discusse¢ 


the applicable 


the serving of food cc 
j 
provisions oO! the sales act in 


a preceding section of this article.” 

The Attorney Wisconsin, in 
discussing the legal effect of the 
of food on the premises, 


General of 
furnishing 


has said 


‘It is the majority view that where food 


is served to a person for immediate con 
sumption for a stipulated price, the trans 
action is a sale and not a service, although 
a sharp conflict in the authorities 
holding that 
the serving of meals is a service and not a 
sale; 7. A: L. Ry 26-1062; ISN. CG: A 
The Wisconsin 
Court has expressly left this question open 
(1927), 194 Wis. 142, 


However, in view of 


there is 


on this point with a minority 


(n.s.) 573, 595. Supreme 
in Prinsen v. Russos 


146, 215 N. W. 905 


the trend of decisions elsewhere it seems 
case the Wis- 
hold that the 


transaction is a sale and not a service 


probable that in a proper 


consin Supreme Court will 


° 98 Cal 
(1950) 

$1194 Wis. 142, 215 N. W. 905 (1927). For an 
interesting discussion of the extent of the 
warranty concept to service-sales contracts, see 
31 Indiana Law Journal 367 (1956) 

S2 See footnote 71 

88 44 Opinions of the Wisconsin Attorney Gen- 
eral 17, 18 (1955). 

% 6 Negligence Cases (2d) 537, 
79 N. W. (2d) 172 (1956). 


App. (2d) 194, 219 Pac. (2d) 897 


163 Neb. 212, 


Products Liability Insurance 


There are two facets of the problem. One 


1 


is the situation in which a restaurant or 


hotel proprietor is negligent with respect to 
food. 


which 


the preparation and serving of the 


The 
restaurant or hot proprietor 


, ! 
food in bulk 


other is ie situation in 
purch 
which is not capable of being 


Inspe cted and which contains deleterious 
substances or is contaminated. Z rinsky 


Omaha Post No. 1% was a 


injury to a 


American Legion, 


ase involving a! customer of 


Omaha who sustained 


post injuries 


eating sherbet The post 


purchased 


sherbet in bulk containers. here was 


negligence post 


plied warranty 
that there wer we ule n the 


States whicl 


United 
be applied. One 
New 


rule was the Massa 


rule 
Jersey minority 


he court 


serving 


tood t ou tor 


immediate con 


sumption o | yremises impliedly war- 


rants tha served is wholesome 
and fit for human 


ble for 


nsumption, and is lia- 
injuries to such guests proximately 
caused by a breach thereof without proof 


of negligence, although he may be liable 


for actionable negligence if same is sup 


ported by competent ev idence 


Here again, we suggest that the restau- 
insist that the 


endorsement to 


rant or hotel proprietor 


supplier obtain a dealer 
their products liability policy broad enough 


to indemnify the hotel or restaurant pro 


prietor against liability for deleterious sub- 


stances in the bulk food products purchased 


Liability 
for Completed Operations 


“The general rule is that an independent 
contractor is relieved from responsibility to 


persons for injuries suffered by them afte 


he has c mpleted his work and it has been 


accepted by his principal.” ™ 


5° Case cited at footnote 84, at p. 79 
tion, 7 A. L. R. (2d) 1027, 
the cases which follow the 
jority views 

6 Delaney v. Supreme Investment Company, 
15 Negligence Cases 408, 251 Wis. 374, 382, 29 
N. W. (2d) 754, 758 (1947): Schumacher v. Carl 
G. Neumann D. & I. Company, 206 Wis. 220, 
223-224, 239 N. W. 459, 460 (1931) 


Annota- 
1032 (1949) analyzes 
minority and ma- 





One exception to the rule is that if the 
thing immi- 
nently contractor is liable 
for the damages caused by the _ instru- 
mentality. Thus, in Bright v. Barnett & 
Record Company," a contractor built and 
sold a defective scaffold which caused the 
death of an employee of the pur- 
chasing the scaffold. The court allowed the 
personal representative to recover from the 


constructed is inherently or 


dangerous, the 


person 


contractor. 


In Hale v. DePaoli,”” the contractor was 
held liable to third 
the house which he had constructed for the 


persons for defects in 


owner. 


There is another exception where the 


work as completed constitutes a nuisance.” 


trend 


concerning completed 
is mirrored in Arthur Whit- 
comb, Inc.” In that held 


that a subcontractor was liable for negligent 


The modern 
work Russell 7 
case, the court 
work after the work had been accepted by 


the employer, which, in that case, was a 


municipality 


The magnitude of the potential liability 


ot a illustrated in Foley 


ind Moran 


ynpan y, 


contractor 1S 
Pittsburgh-Des Moines Company” 

v. FP Moines Steel ¢ 
which grew out of tl 
tank at Cleveland, O}] 


‘ 


ittsburgh-Des 
1¢ explosion ot a gas 
1942, the 
construction ot a 
holding it at 
The tank 
approx! 
higl 


successfully 


io. In con 


l 
commenced the 


ractor 
and 
of minus 258° F 


tank for liquefying gas 
the temperature 

the shape of a cylinder, 
76 feet in diametet 
the tank had 


months, it exploded on October 20, 


and 50 feet 
been used 
The liquefying gas expanded at the 
t 600 to l, 


vl 


spread rapidly over the 
located, took fire 


excess ol $5 


ere it Was and 
damage inh 


loss of over 100 
led in 
and Pennsylvania, about half of which were 


brought against the Pittsburgh-Des Moines 


caused property 
lives 


Ohio 


million and the 


lwo hundred law suits 


Company, the designer and constructor of 

‘7 Cited at footnote 46 

°16 Negligence Cases 565, 33 Cal. (2d) 228, 
201 Pac. (2d) 1 (1948). Annotation, 13 A. L. R 
(2d) 191 (1950) contains a comprehensive anal- 
ysis of the cases on the subject To the same 
effect, see Caporaletti v. A-F Corporation, 6 
Negligence Cases (2d) 773, 137 F. Supp. 14 (DC, 
1956). 

% Delaney v. Supreme Investment 
cited at footnote 86; Schumacher v. 
Neumann D. & I. Company, cited at 
86: Nemet v. Kenosha, 169 Wis 
711 (1919). 

*5 Negligence Cases (2d) 1044, 121 Atl. (2d) 
781 (N. H., 1956). See Prosser, Torts (2d Ed., 
1955), Sec. 85, at p. 519. 


Company, 
Carl G. 
footnote 
379, 172 N. W. 


622 


the storage tank. In both cases, the court 
permitted recovery for the personal injuries, 
deaths and property damage. 


Liability for Injuries 
to Persons with Allergies 
The 


or dealer is not 


that a manufacturer 
liable for injury to a per- 
son with an allergy. For example, in 
Bennett v. Pilot Products Company “a beauty 
parlor operator was not allergic to curling 
fluid or to fixative powder individually, but 
The court 
against the 


general rule is 


was allergic to the combination. 
permit 
manufacturer.” 


retused to recovery 

There is an exception to the general rule 
where the dealer knows that some people 
will be 
unusual 


affected by the article because of 


susceptibility of such persons to 


the article. In such a case, the courts gen 
hold that 


purchasers of the 


erally there is a duty to warn 


dangers of such unusual 


susceptibility 
it imperative that the 


alike conduct 


‘| he de cisions make 


manufacturer and deale1 tests 
that a 


cases where there is a possibility of unusual 


to be sure warning 1s given in all 


susceptibility to injury through the use of 
Decisions throughout the 
that liability of the 


will be expanded 


an article country 


indicate manufacture! 
where there 
that 


will 


ce ale l 
substantial 


and 


Is any question even a 


small be sus 


ceptible X 


group of customers 


myury 


Res Ipsa _ Loquitur 


he liability of a manufacturer or dealet 


tor damages caused by a 
depend 
ie doctrine of res 
liability 


determining the 


defective articl 


may in many cases upon applica 
tion of tl ipsa loquitu 
Such potential 


portant 


must play an in 


part in charactet 


and amount of public liability and products 
liability-completed operations insurance. In 


(Continued on page 648) 
‘17 Negligence Cases 329 
(2d) 517 (1949) 

“ 166 F. (2d) 908 (CA-3 
18 Negligence Cases 395 
1950) 

‘See Turner, “The Recent 
bility of Manufacturers,’’ 
Journal 44 (1951). 

“19 Negligence Cases 949, 120 Utah, 474, 235 
Pac. (2d) 525, 26 A. L. R. (2d) 958 (1951) 

*” Annotation, 26 A. L. R. (2d) 963 (1952) con- 
tains an extensive analysis of the cases in- 
volving allergies. 

% Gerkin v. Brown € 
Mich, 45, 143 N. W. 48, 48 L. R. A. (n. s.) 
224 (1913); Zirpola v, Adam Hat Stores, Inc., 
122 N. J. L. 21, 4 Atl. (2d) 73 (1989). 
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363 Pa. 1, 68 Atl 


1948), second appeal 
183 F. (2d) 467 (CA-3, 


Trend in Lia- 
18 Insurance Counsel 


Sehler Company, 177 





Insurance Problems Created 


by the Peacetime Use of Atomic Energy 


By JAMES B. DONOVAN 


member 
Donovan, 


The author, an attorney and 
f the firm of Watters 

New York, presented this speech at 
the annual meeting of the Interna 
tional Claim Association, which was 


Atlantic City in September, 1957 


y 


held in 


NDOUBTEDLY, 


cording our era for 


chroniclers when re 
posterity will label 


he “atomic age 


never before 
has a scientific deve lopment been the 
flood of 


technical and popular press. This tremendous 


Certainly, 
subje ct 
both the 


vt such a comment in 


catastropht 


el l due in part to the 
that the 


with atomic energy and in part to the 


average individual asso 


industrial potential of the atom 


Che peacetime development of the atom 


Atomic 
a whole new indus 


as made possible by the 
Act of 1954. 
has sprung up ating 

1 


azards to be dealt 


ndustry At no tim 


Energy 
Since then 
new types of 
insurance 
history ot 
insurance has a change occurred which pres 
ented the problems equal to those created 


Normally 


1 
place ove! 


the advent of atomic enerey 


industrial ch take 


anges 


ars. It took some time for steam. 


the internal combustion engine, 


motor car and reacl 
development 


even aviation to 
Atomic 


hand, has literally burst upon us in 


energy, on the 


full maturity, making it necessary for in 


rers to apply entirely new and in some 


cases imperfectly known hazards without 


the knowledge of accumulated experience 
the trial and 


underlies so 


x the opportunity to employ 


error procedure which many 


segments of our business.’ Before examin- 


ing some of these problems, it might be well 


1 For an excellent treatment of this problem 
and a penetrating analysis of the hazards in- 
volved see H. T. Silversides, Atomic Energy and 
Insurance, given before the Chartered Insurance 
Institute in England 

2 For a superb analysis of the entire subject, 
coupled with excellent annotations, see Financial 


Peacetime Use of Atomic Energy 


to briefly summarize the hazard and the 


kinds of injuries that might arise from the 


peaceful use of the atom 


The Hazard 


Atomic energy is released by a chain re- 
action which creates great heat that can be 


harnessed and utilized for the provision of 


power. This process takes place in what is 


] 
KnOWTL aS a Tes 


11 


Generally speaking, industrial interest 


centered around the construction of large 


powet many smaller re 


search and t reactors are in operation. 


requires facilities 


reprocessing ot 


i 
fuel and disposal of radioactive waste. The 
operation 


hazard varies with tl ype ot 
involved 


Fuel fabrication involves a slight radiation 


] 


hazard. However, fuel reprocessing involves 


substantial amounts of radioactivity, and 


responsible authority has taken the position 
hat radioactive materials may more readily 
escape from a fu p ng plant that 


Irom a res 
Waste dispo 


27 ; ‘ . 
us probiem Involy l OV leVe 


t rt 


mos S¢ 


radioac¢ 
tive wi i ntly e discharged 
into tl round, str yr the air, either 


ter short delays 


permit the decay of short-lived 


waste, 
j 


long-lived 


ypes High le’ 
it present mainly iquid form, is being store 
in underground tat . A great deal of 
thought to its ultimate dis- 


posal, but still remains. There 


has been some talk of disposal of this waste 
either in the ocean or underground. Re- 


actor operation involves possible blast dam- 


age, although not comparable to the ex- 
Protection Against Atomic Hazards (January, 
1957), prepared as an independent research proj- 
ect by the Legislative Drafting Research Fund 
of Columbia University for the Atomic Indus- 
trial Forum, Inc 
>See Work cited at 
‘See work cited at 


footnote 2, at p. 13. 
footnote 2, at p. 13. 
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plosion of an atomic bomb, and also involves 
the escape of radioactive materials in sub- 


stantial amounts.® 


Kinds of Inju-ies 


Personal injuries.— The effect of radiation 
on human beings can be divided into two 
and 
active materials can enter the body through 


classes—pathological genetic. Radio- 
inhalation, ingestion or absorption through 
the skin.* A very large single exposure of 
radiation which strikes most of the body 
will cause death. A less lethal exposure will 
result in detectable injury, and there may 
be delayed injuries of serious nature to vari- 
parts of the 1 blood, 
bones, eyes, lungs and skin.’ Further, dam 
result from an accumulation of 
small exposures over a long period of time. 
the effect of radiation may 
appear within a short time; in others it may 
One type 
of injury where the effect of radiation may 
be long delayed is the induction of bone 


ous body such as the 


age 


may 


In some cases 


be delayed for a period of years. 


thought 
to shorten the life span and lower immunity 


cancer. Exposure to radiation is also 


to disease 

Che genetic effect of radiation also gives 
rise to serious concern. Geneticists believe 
that even slight radiation exposure can cause 
gene mutations which may cause the loss of 
some attribute in the offspring of the person 
affected Further, 
tions are at first usually 


detrimental muta 


they will 
most likely appear in subsequent generations 


rather than in the first generation.” 


since 


recessive, 


Property damage.—FEither a 
clear incident or the gradual escape of fission 


major nu 


products can cause the radioactive contami 
property. The 
products may make developed or 
oped property human 
unfit for Contaminated 


nation of presence of fission 
undevel 
beings or 
land 


have to be abandoned: food and watet 


unsate tor 


uses 


certain 
may 


supplies may become unfit for consumption 


Castastrophe.— Although remote, a disaster 


ot catastrophic proportions must always be 


recognized as a possibility. One only need 


remember the mid-air collision of the two 
* See work cited at footnote at p. 14 
*See work cited at footnote at p. 16 
‘See work cited at footnote 2, p. 17. See also 
Biological Effects of Atomic Radiation (Patho- 
logical Effects), Summary Reports of the Na- 
tional Academy of Sciences (National Research 
Council, 1956) Reprinted in CCH Atomic 
Energy Law Reports, { 2558 
8’ Biological Effects of Atomic Radiation (Ge- 
netic Effects), Summary Reports of the National 
Academy of Sciences (National Research Coun- 
cil, 1956). Reprinted in CCH Atomic Energy 
Law Reports, { 2557 
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9 
9 


large passenger airplanes over the Grand 
Canyon and the tragedy of the Andrea Doria 
to realize the truth of the axiom that if you 
write catastrophe insurance you must ex- 
pect to pay catastrophe losses.” The amount 
of offsite damage caused by a major nuclear 
incident is dependent on many 
although some estimates in dollar amounts 
have been made. For instance, the Atomic 
Energy Commission, in hearings on indem- 
nity legislation in May, 1956, presented fig- 
ures indicating that property damage could 
run as high as $900 million in the event of 
a runaway reactor and consequent release 
of 100 per cent of the fission product.” Of 
course, personal injuries would cause this 
figure to swell Such high 
estimates are based on the possible neces- 


variables, 


considerably. 


sity of evacuating large cities or major water- 
and the like. Naturally, the 
catastrophe hazard has profoundly influenced 
the thinking of the insurance industry. 


shed areas 


Problems of Liability Insurer 


Insurance companies venturing into this 
them the 
coupled 


held see before 
unlimited 
that the courts will impose 
liability on insureds even in the absence of 
fault. This “strict liability” is 
traceable to the early English case of Ry 
Fletcher.” In that and subsequent 
English cases the rule has developed that 
i which is 


new 
virtually 
the possibility 


specter ol 


damage with 


doctrine of 
lands v 


one who engages in an activity 
abnormal in a community and inappropriate 
to 1ts 
high 


liable for damage arising from such activity 


which involves a 


harm to 


surroundings, and 


degree of risk of others, is 


even in the absence of fault. The doctrine 
of “strict 


about 20 jurisdictions in this country, and 


liability” has been accepted in 


in many other jurisdictions the same result 
is achieved under other legal devices.” Al- 
though it is not certain that this tort 
applied to reactor operation, 


doc- 
trine will be 
authorities such as Dean Prosser and Pro 
Columbia forecast 
that strict liability This 
possibility, of course, is of prime importance 


to the 


Dowling of have 


tessor 


will be imposed.” 


liability insurance industry. 


*St. Clair, Legal and Insurance Aspects (of 
Atomic Energy) (1957), Report of the Twenty- 
First Annual Meeting of the Industrial Hygiene 
Foundation, pp. 145, 148 

” See work cited at footnote 9, at p. 149 

11 See work cited at footnote 2, at p. 19. 

2L. R. 3 H. H. 330 (1868). 

8 See Prosser, Torts (1955), p. 322. See also 
Becker and Huard, “Tort Liability and the 
Atomic Energy Industry,’’ 44 Georgetown Law 
Journal 58, 65 (1955). 

™ See work cited at footnote 9, at pp. 145, 159. 
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The imposition of liability even in the 
absence of fault coupled with the possibility, 
however remote, of a catastrophic excursion 
creates a threat of a huge liability to the 
public far beyond that ever previously im- 
posed. For many months the liability insur- 
ance industry has been working to develop 
a program to afford insurance against nuclear 
hazards. The task has been made especially 
difficult because of conflicting statements by 
technical experts in the field which are en- 
titled to and 
developments in the field itself created by 


respect, because of the new 


the rapid progress in nuclear science. Even 
more troublesome is the lack of reliable loss 
experience Statistics. 

Nevertheless, the program has proceeded 
rapidly and already several risks have been 
bound. Liability for loss caused by the 
nuclear energy hazard must necessarily be 
written through insurance pools because ot 
limits of liability requested, the 
catastrophic hazard involved and the under 
limitations of the individual 
The stock formed 


the Nuclear Enet gy 


the high 
writing com- 


panies. companies have 
Insurance As 


NELI The 


a pool known 


Liability 


sociation, commonly known as 


mutual companies have formed 
as the Mutual Atomic Energy Reinsurance 
ol, generally referred to as MAERP. All 
stock and mutual 
with 


participate in one OI 


domesti companies ex 


cept small c limited capacity 


nave 
the other of the p Ols 


ympanies 


been invited to 


These pools are expected to develop tl 


capacity of approximately $60 million 


risk of which about 80 per cent will 


furnished by the stock companies and 


remainder by the mutual companies. Tl 
figure would include the extent of expecte: 
participation by the 
ket Che 
developed uniform standards for underwrit 
offered 


services 


roreign reinsurance Mal! 


members of these pools have 


ing the risks and for engineering 


inspection Procedures are being 


set up to handle claims in accordance wit! 


uniform standards. Committees have beet 


presently engaged in pre 
| 


formed and are 


paring plans for the handling of catastrophic 


losses 


Nuclear Energy Liability Policy 
The members of the two pools have dove 
efforts and 


tailed their will issue identical 


policies under a reciprocal arrangement that 
will permit maximum use of their under- 
writing capacities. The policy provides cov- 
and resulting from 


liability for bodily injury or property dam- 


erage for loss expense 


age caused by the nuclear energy hazard. 
Consequently, an owner or operator of an 


Peacetime Use of Atomic Energy 


ard. Thus, it has 


insured facility must buy usual liability cov- 
erages to protect himself against the ordinary 
hazards such will be 


since no coverage 


afforded by the pool policies 


Unlike usual liability policies, the nuclear 
energy liability policy does not carry sepa- 
rate limits of liability for bodily injury and 

Rather, it contains a 
limit of liability for all 
losses and loss expenses arising during the 
property 
nuclear energy haz- 
been made abundantly 
clear that each loss or expense payment will 
reduce the 


property damage 


single aggregate 
policy period for bodily injury or 


damage caused by the 


amount insurance provided by 


1 


the policy. By this the insurance 


companies have limited the amount of money 


device 


at risk under any one policy and have avoided 
which the 


might 


situations which might arise in 


liability of the greatly 
exceed their « apacity 

The 
only the 


companies 


policy includes as an insured not 


named insured but also the owner 
or lessor of the premises used by the facility 


and any other person or organization which 


furnishes services, materials, parts or equip- 


ment in connection with the planning, con- 


Struction, maintenance, operation or use of 


the facility Thus, those 


virtually all con- 


nected witl acility will be afforded pro- 


tection unde n policy Che designation 
+} 


lis bre insureds permits the 


issuance of one ratl than several nuclear 


energy lability polici to a facility. Since 


only one policy will -d to a nuclear 


facility, the danger of more than one nuclear 


energy liability policy applying to nuclear inci- 


dents arising at uclear facility is thereby 


\notl novel feature of the policy 


avoided 


r than for 


damage 


exposures where dam- 
age from a single exposure does not appear 


for many years, makes itinuous 


p 


necessary 


Liability insuret 
ritten 
These 


energy 


usual liability poli 


generally throug] country 


policies do not exclude the nuclear 


hazard and, consequently, unless the hazard 


is excluded or in some way limited, an 


intolerable accumulation of liability between 


such nuclear energy liability 


two 


policie s and 


policies could ensue Che principal 


casualty insurance rating bureaus are at 


present actively engaged in the preparation 


of a program designed to eliminate the 


possibility of such pyramiding of limits. 
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Government Indemnity Program nuclear hazard if the employees are not 
employed at the site of a nuclear facility, but 
: an extra charge will be made by carriers 
bility insurer in this field would be complete when employees are working at a facility 
without consideration of the Anderson-Price ang in connection with the activity. There- 
bill, which was recently signed by President fore jt 7 


No discussion of the problems of a lia- 


qd DY is contended in the committee re- 
Eisenhower (Public Law 85-256, H. R. 


aw ee ports that there is a real and fair basis for 
7383).” From the outset, public utilities and 


; permitting carriers of such employees to 
other industries interested in the peacetime faye their claims included within the gov- 
development of atomic energy have taken  ¢pnment indemnity. Both pools are now 
giving every attention to this provision in 
the bill and expect to provide a solution 
whereby similar coverage will be afforded 


the position that they need protection against 
the liability hazard in amounts much greater 
than those which can be furnished through 


private eal z he et - : rice bill in nuclear energy liability policies furnished 
is designec not only to afford such protec to operators of licensed facilities. 
tion to industry but also to protect the pub- 


lic against loss occasioned by a catastrophic Perhaps the most novel concept contained 
diskater : in the bill is the extension of the govern- 


c ment indemnity to include damage to prop- 
Che bill provides indemnity to a licensee erty of a person or organization legally 


for a nuclear incident in the amount of $500 — jiable for a nuclear incident except property 
million in excess of the “financial protection” jocated at the site of, and used in connection 
required by the Atomic Energy Commission with, the activity where the nuclear incident 
as a condition for a license to operate a occurs. Thus, for instance, an operator of 
reactor and certain other types of nuclear  q facility would not only be protected against 
facilities. The bill contemplates that the  jjability for damage to property of others 
amount of “financial protection” required — jocated away from the nuclear facility but 
by the commission shall be the amount Of also be entitled to indemnification for dam 
liability insurance available from private age to his own offsite property even thoug! 
sources or such lesser amounts as the Atomic he himself is responsible for the nucleat 
Energy Commission may establish based on jncident which caused the damage. Appar 
certain criteria set forth in the bill. This ently it was the feeling of the Joint Atomic 
“financial protection” can be furnished by Energy Committee that it was onlv fair 
the licensee through private msurance, pri that such claims be included within the 
vate contractual indemnities, self-insurance jydemnity since at present property insur 
or other proof of financial responsibility, or ance is not generally available against such 
a combination of such measures. The gov a hazard. However, the bill also provides 
ernment’s indemnification is to be made for that the indemnity will be available only if 
the benefit of‘any person to anyone found similar coverage is provided under the re 
liable fer a nuclear incident quired “financial protection.” This has posed 
It was originally and still is contemplated 4 very difficult problem for the liability pools, 
by the insurance industry that workmen’s Since the inclusion of such claims under a 
compensation insurance will be handled through liability policy is completedly foreign. to lia 
the usual procedures. However, the gov- bility insurance practices. Both liability pools 
ernment program has raised some problems are presently in search of a solution to this 
in this respect. Although claims under state perplexing problem and it is expected that 
or federal workmen’s compensation acts by a result satisfactory to the government, in 
employees who are employed at the site of, dustry and the companies will be arrived 
and in connection with, the activity where at shortly 
the incident occurs are excluded, the bill One other feature of the bill is worthy 
does provide that workmen’s compensation of notice. That is the provision providing 
carriers which cover employees who are not procedures to limit the liability of ‘anyone 
employed in connection with a facility or liable for a nuclear incident in excess of the 
activity are entitled to be indemnified for sum of the “financial protection” required 
any compensation losses resulting from a_ plus the $500 million governmental indem- 
nuclear incident. The Joint Atomic Energy nity. Under these provisions the Atomic 
Committee report based this position on the Energy Commission or any person indemni- 
ground that workmen’s compensation premi fied may apply to the appropriate district 
ums will not include an extra charge for the court of the United States having venue in 
% For an excellant discussion of this bill see sion before the National Association of Claim- 
Manning W. Heard, ‘‘Problems of the Insurers,”’ ants’ Compensation Attorneys, June 30, 1957. 
an opening statement made in a panel discus- 
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bankruptcy matters over the site of the 
nuclear incident, and the district court is 
authorized to issue orders declaring the lia- 
bility limited and staying the payment of 
claims and the execution of court judgments 
It is also authorized to prorate the available 
funds among all those to whom compensa- 
Congress could appropriate 
more monies after further authorization hear- 
ings before the Joint Atomic Energy Com 
mittee if this seemed desirable at the time. 


tion is owed. 


It is obvious from the foregoing discus- 
that the government, the public and 
private industry have been most concerned 
liability and that liability 
have program well in 


sion 


insurance 
their 
although there are still 


with 
insurers hand, 
some difficulties to 


be ironed out. 


Problems of Property Insurers 

As in the case of the liability insurers, the 
property insurers have been called upon to 
furnish large amounts of coverage against 
property damage to nuclear facilities.* Fur 
ther, they are faced with the same problems 
with respect to unfamiliarity with the haz 
ard and the lack of reliable loss experience 
statistics. Consequently, they too have de 
cided to write this coverage by means of 


the pool 


device. The majority of stock prop 


rty insurers have formed an organization 


( 
known as the Nuclear Energy Property In- 


surance Association, commonly referred to 
as NEPIA, having a capacity of about $40 
risk. A mutual syndicate has 
also been set up to write such property cov 


million per 


erage with a capacity of about $4 million per 


isk. It is contemplated that identical policy 


will be both pools 


Che joint 


forms used by 


capacity or the two pools 


expected to be about $65 million per instal 
I I 


lation including the use of available 
will afford 


owners of nuclear 


reinsul 


ance This capacity sufficient 


protection to facilities 


and no supplemental government indemnity 


will be needed. The policy is to be of an “all 


risk” character, subject to specified exclu 


sions. It will include protection not only 


damage to property caused by the 


hazard but 


against 
also 


nuclear 
afforded by 


energy protection 
standard fire, extended coverage, 


The 


policy is limited to direct physical damage 


and boiler and machinery insurance 


and does not include coverage for loss of use. 


}A thorough treatment of the problems of 
property insurers along with an analysis of the 
entire field may be found in Clay Johnson, 
Nuclear Energy Liability and Property Insur- 
ance—The Initial Phase, an address delivered 
before the Section of Insurance Law at the 
1957 annual meeting of the American Bar Asso- 
ciation in New York 


Peacetime Use of Atomic Energy 


The property insurers also have a prob- 
lem in connection with the exclusion of the 
nuclear hazard in their usual property insur- 
ance policies. This problem is under active 
consideration and as yet no definite conclu- 


sions have been reached. 


Problems of Life and A & H Insurers 


Life and accident and health insurers have 
been dealing with the nuclear energy hazard 
since the decision early in World War II 
to attempt to produce the A-Bomb. At the 
outset, the underwriting of these risks was 
virtually impossible because of the mantle 
of security which enveloped the entire pro- 
gram. Consequently, arbitrary assignments 
of mortality ratings or additional rates were 
ofttimes imposed At the end of World 
War II, the Atomic Energy Commission 
replaced the Manhattan District. Sometime 
Home Office Life Under- 


Association, working together with 


thereafter the 
writers 
the Atomic Energy Commission, developed 
a coding system acceptable to the commis- 
Reuel C. Stratton, 


sion assistant director of 


research for The Travelers Insurance Com- 
and 


yperations were evaluated 


pany, Was give security clearance 
through him jol 
and 


formation was made available to the com- 


rated Thus, occupational rating in- 


panies without violation of security restrictions 


Since then, as the result of resurveys and 


the development of a reasonable quantity of 


actuarial experience, companies have been 


providing coverage for persons working in 
the atomic energy field. This coverage has 
been offered at the usual rates without re- 
gard the nuclear exposure. It has been 


estimated that | t f 1 per 


I cent of! 


charged 


occupation. 


however, that with 


participation in the atomic 
re cases involving personal 
Accident 


rs will be faced with 


injury due to radiation ll arise. 


and health insu issues 


such as whethet 


repeated exposure to radi- 


ation finally resulting in injury is an injury 


caused by accident. However, such problems 


are not new to these insurers. There is 


already a respectable body of case law deal- 


ing with injuries caused by an accumulation 


of exposures to radiation over a long period 


7 See Reuel C. Stratton, Ramifications of 
Atomic Energy in Insurance, paper presented 
at the Conference on Atomic Energy, sponsored 
by Stanford Research Institute and Atomic In- 
dustrial Forum, Ine., April 5, 1955 Also see 
Robert J. Vane, Atomic Energy Underwriting, 
Vol. 30, Minutes of the Home Office Life Under- 


997 


writers Association, p. 237 (1948). 
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of time.” See, for instance, King v. The 
Travelers Insurance Company” and Murphy 
v. The Travelers Insurance Company.” In 
both cases dentists successfully sued on acci- 
dent policies for injuries resulting from an 
accumulation of radiation exposures 
while using X-ray machines. 
results in 


received 
Naturally the 
should not be 
considered to establish the general rule since 
there is contrary authority.” 


these two cases 
Furthermore, 
injuries resulting from continuous exposure 
not peculiar to 
would seem, therefore, 


to foreign substances are 
atomic energy.” It 
that little 


significant claim 


tuere is reason to expect any 
developments because of 


injuries due to radiation exposure. 


However, the life and accident and health 
along with their brethren in the 
and property damage fields, are 
with the possibility of catastrophic 
While it is true that most damage is 
likely to be to property, a major catastrophe 


insurers, 
casualty 
faced 


k SS. 


could result in substantial injury or loss of 


life to a great number of persons. It would 


INDIVIDUALS’ SAVINGS INCREASE 


Individuals in the United States saved 
$3.2 billion during the second quarter of 
1¢ 


57, bringing to $9.2 billion the saving 
in the the 
cording to recent estimates made by 


first six months of year, ac- 
the 
Securities and Exchange Commission. 
The large volume of saving in the first 
half of 1957—$2 billion larger than in 
the same period of 1956—mainly reflected 
higher personal income and a reduction 


in the expansion of individuals’ debts. 


Although the 
second quarter than in the first, the de- 
cline was due in large part 
factors. Following the pattern of recent 
United 
other 


saving was lower in 


to seasonal 


years, individuals’ purchases of 
States Government 
savings bonds, in the second quarter of 
1957 were small as compared with sub 


bonds, than 


There 
was a growth in consumer indebtedness 
in the quarter in 
reduction in the previous As 
with the quarter of 
1956, however, saving was considerably 


stantial first quarter acquisitions. 
second contrast to a 
quarter. 


compared second 


larger. Of major importance was a sharp 
increase this year in individuals’ invest- 


ments in corporate bonds and _ stocks, 


responding to the record volume of 


138 A. L. R. 
Journal 33 


18 See 
Counsel 


1516 (1942): 23 Insurance 
(January, 1956). Cf. 49 
A. L. R. (2d) 1263 (1956): Beryllium Corpora- 
tion v. American Mutual Liability Insurance 
Company, 8 Fire and Casualty Cases 834, 223 F 
(2d) 71 (CA-3, 1955). 
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not seem amiss, therefore, for life and acci- 
dent health undertake the 
development of a catastrophe plan which 
could be put into immediate operation should 
a nuclear catastrophe occur. It might be 
well if such a plan embodied provision for 


and insurers to 


close cooperation with casualty and prop- 
erty insurers so that information could be 
pooled and expenses minimized. 


Conclusion 

While the nuclear energy hazards to which 
[I have referred are relatively unknown at 
present and to some extent unpredictable, 
the industry has already 
structed a framework in which these problems 
can be handled. 
lems will arise of which we are presently 
unaware, 
many 


insurance con- 


Needless to say, new prob- 


Nevertheless, as in the past, not 
will before 
for the nuclear energy hazards will be offered 
with the same matter-of-factness with which 
we deal with our normal insurance problems. 


[The End] 


too years pass coverage 


IN 1957 


securities offerings and higher yields ob 
this form 
high level in the first quarter and con 
the 
other changes in 


tainable. Saving in was at a 


tinued in second quarter. Among 
the and 


position of saving, mortgage debt of in- 


volume com- 


dividuals expanded much less than in the 
1956, 
tributing to greater total saving. 


second quarter of thereby con- 


Individuals’ equity in private insurance 
and pension reserves grew by $1.8 billion 
the quarter, somewhat 
lower than in recent periods. This decline 


during second 
was due to a slackening in the net flow 
into insurance reserves other than private 
pension funds, which it is estimated con- 
Saving in government 
insuratice pension reserve- of $1.2 
billion continued at a lower level than 
in 1956 chiefly because of larger benefit 
payments from the Old-Age and Survivors’ 
Insurance Fund due to extended coverage. 


tinued to increase. 
and 


Individuals increased their mortgage 
indebtedness by $2.1 billion during the 
second quarter of 1957, $600 million less 
than the same period in 1956, reflecting 
the 
activity. 


decline in new home construction 


19 123 Conn. 1, 192 Atl. 311 (1937). 

7° 141 Neb. 41, 2 N. W. (2d) 576 (1942). 

*1 See 1388 A. L. R. 1516 (1942); 23 Insurance 
Counsel Journal 33 (January, 1956). 

*2 See 49 A. L. R. (2d) 1263 (1956). 
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Liability of Aircraft Owners 
Ground Injury 


and Operators for 
By WILLIAM C. WOLFF 


This paper brought to its author the 
Braniff Essay Award in Aviation Lax 
while he a student at Seton Hall 
University Law School. The essay orig- 
inally appeared in the Spring, 1957 
issue of The Journal of Air Law and 
Commerce, published by the Transporta 
tion Center, Northwestern University 


Was 


VIATION has developed from an oddity 
two 
time it has 


to an industry in the past score 
this interval of 
established that 


rights of and 


vears. During 


been definitely there are 
landowners 


that low 


relative aircraft 


in the superjacent airspace’ and 


aircraft as well as actual contact 


flights by 
with tl 
landowner’s 


surface violate a 
This 
concerned with what legal elements consti- 
tute a tort or 


event caused by an 


ie earth’s may 


rights.’ writing is not 
not a particular 
tortious 
The main purpose of this study is to 


whether or 
aircraft is a 
act. 
determine the theories of legal liability, and 
the statutory and common law principles 
that enter into the judicial determination of 
the aircraft owner’s obligations for injuries 
caused by this new instru- 


and damages 


mentality of transportation upon the sur- 
This study will encompass 
flights 


owned by citizens 


face of the earth 


only accidents caused by over the 


United States by aircraft 
of the United States 


In the future, air transportation portends 
to be a far more influential factor in modern 
living, so that logically it is to be expected 
that the legal contacts will also multiply 


What are 


the legal obligations of an aircraft 


1 J. A. Eubank, ‘‘The Right of Air Flight,’’ 58 
Dickinson Law Review 141 (1954). ‘‘Every state 
in the union by express terms or clear implica- 
tion has given legal force to the concept of 
right of flight. Navigation of the airspace is an 
absolute existing right. The right of flight is an 
inherent natural right Aerial navigation is 
universally recognized and practiced. Its very 
existence is for the general enrichment of man- 
kind and the development and advancement of 
civilization.”’ 


Liability of Aircraft Owners 


owner for injuries that his aircraft has com 
mitted 
Does his liability 


upon ground objects and persons 


change depending upon 
Fur- 
difference 
states? With 


the rapid development in the aviation field, 


the state wherein the injury occurred ? 


ther, why should there be a basic 


in law among the various 


these problems should take on ever greater 


significance. Therefore, it is important that 


this subject be investigated 


LIABILITY FOR GROUND DAMAGE 


The liability for damage to property and 
for injuries caused by aircraft contact with 
the earth’s surface has been the source of 
diverse litigation within the 
states. Whether or not the 
aircraft has duty 
tants on the ground for the 


flicted by an airplane that he owns depends 


much various 
owner of the 
any towards the inhabi- 


damages in 


upon the theory of liability that is adopted 
in the particular state where the airplane 
causes the damage 


There are two major categories into 


which the liability for damage by 
aircraft is separable: absolute liability and 


surface 
land rules of tort and negligence 


Absolute Liability 


Che theory of absolute 
in the 


liability is founded 


common law and in the statutes 


Nonstatutory liability—The jurisdictions 
that apply absolute liability without statute 
use two holding the 
liable lhe 
liability 


trespass.” The other is under the 


aircraft 


concepts in 


owner absolutely one concept 


of absolute is under the theory of 
proposti- 

2U. 8. v. Causby, 328 U. S. 256 (1945): Leisy 

U. S., 102 F. Supp. 789 (DC Minn., 1952) 

> Rochester Gas and Electric Company v 
Dunlop, 148 Misc. 849, 266 N. Y. Supp. 469 
(1933): Margosian v. Ll S. Airlines, Inc., 127 
F. Supp. 464 (DC N. Y., 1955): Hahn v. U. 8 
Airlines, Inc., 127 F. Supp. 950 (DC N. Y 
1954). 





tion that flight is ultrahazardous 


activity." 


air an 

Trespass —Under the theory of 
the owner is liable because of the doctrine 
of respondeat superior. It is therefore neces- 
that there established either 
master-servant principal-agent 
tionship between the owner and the pilot.’ 
Further, it is necessary that the servant be 


trespass 


sary be a 


or a rela 


acting within the scope of his employment 
at the the injury occurs, the 
doctrine inapplicable when injury 
occurs servant outside 


since 
the 
acting 


time 

is 
while a is 
the legitimate scope of his authority.’ 


Nonstatutory absolute liability on the basis 
of an action in trespass will not excuse the 
pilot, even though it permits the owner to 
escape absolute liability 
the common law The pilot, 
even though without fault, held 
strictly liable the damages resulting 
from his own trespass 


New York is the chief exponent of the 
theory of absolute liability for damages from 
trespass without fault. As early as 1822 
(the earliest aircraft case in the United 
States) the court required that the pilot of 
a balloon compensate the owner of land on 

the balloon landed 
amounted to $15. 
damage ensued 


himself because 


ot defense.* 
is is 
for 


he 


damage 
$75 


causing 
He wever, 


which 
that 

additional 
trampled on the grounds, and the pilot was 
the 


not 


in 
when the crowd 
held responsible for all damages that 

New York 
rule of absolute 
1822,” 


sustained.” has 
this 


since 


landowner 


deviated in liability 


for trespass 


and although the 
is always responsible matter of 
New 
liability 

“The 


absolute 


pilot a 


as 


] 11 
iaW, 


York permits the owner to 
if he | 


escape ie has a common law 


defense: law of this state does not 


impose any liability on airplane 


104 F,. Supp. 110 (DC 


*Parcell v. 
W. Va., 1951). 

5 Margosian v. 
footnote 3. 

6 D’Aquilla v. Pryor, 122 F. Supp 
N. Y., 1954). The court applied New 
which imposes absolute liability for damages 
resulting from trespass without fault, but held 
that the owner is not liable for negligence of 
an independent pilot 

7 Riveer v. Thornton, 202 Okla. 96, 210 Pac 
(2d) 366 (1949). The court held that it was a 
fact for the jury whether the pilot at the time 
of the collision with a tractor on a field was a 
servant of the owner of the aircraft acting in 
the scope of employment. 

8 King v. U. 8., 178 F. (2d) 320 (CA-5, 1949) 
An intoxicated air force cadet took a plane aloft 
without permission and crashed it into a house. 
The court held that as the cadet was on a frolic 
of his own and not acting a servant, the 
United States was not liable. 


8., 


S. Airlines, Inc., cited at 


346 (DC 
York law, 


as 


630 


it does on automobile owners 


by statute.” » 


owners as 
Nonstatutory absolute liability under the 
of therefore, not all 
embracing and may the plaintiff 
from reaching the party that can financially 
satisfy his claim. The owner is much more 
likely in the situation to in 
position to pay a judgment rendered against 
him than a nonowner pilot.” 


theory trespass 


1S, 


prevent 


normal be a 


The concept of absolute liability of own- 
and of aircraft for damages 
to ground victims resulting from flight has 


ers operators 
three bases which the common law applies 
to novel situations: ™ 

be 


danger t 


is enforced 


liability 
inherently 


First, absolute 
of the 
which innocent parties are exposed becaus« 
of the nature of the activity. The 
will be great even though the enterprise is 
conducted with 
The reasoning here is that air flights alwavs 


cause great 


danget 


every possible precaution 
have a certain element of danger that can’t 


eliminated by taking precautio1 
The 

liability 

the 


creation 


be every 
requiring absolute 
of the 


one-sidedness 


second basis fot 
the 
activity 
of 

activity 


one-sidedness benefit 
the 
to others.” 
that the 
derives proht 
to the land 
the airplane flies. 
which the landowner 
the flight his 
the aircraft, 
the 
property 


is 
from and 
the 


a 


in risks Flying 


is hazardous aircraft 
benefits 

and there 
over whose 
the 
subjected 


land is completely 


owner irom ot a 


is no gain 
land 


risk to 


from, 
owne! 
Further, 
1S because of over 
caused by 
the 


either 


there being no defense 
to protect 
if the aircraft were to plung 
down from the sky. The utter helplessness 
of the ground victim in avoiding the acci 


for adopting abs« 


person on 


ground has his 


or himself 


dent is a a strong reason 
lute liability. 

® Guile v. Swan, 19 Johns, N. Y. 
Dec. 234 (1822). 

1 Margosian v. U. 8. Airlines, 
footnote 3: Hahn v. U. 8. Airlines, Inc., cited 
at footnote 3: cf. Van Alstyne v. Rochester 
Telephone Corporation, 163 Misc. 258, 296 N. Y 
Supp. 726 (1937), which was a nonaviation tres- 
pass case. 

11 Rochester Gas and Electric 
Dunlop, cited at footnote 3 

2 D’Aquilla v. Pryor, cited at footnote 

13 Of course, insurance coverage is the usual 
method that is used to protect both the pilot 
and the owner. Couch, Cyclopedia of Insurance 
Law ((1956) Supp.). Sec. 5: ‘‘Aeroplanes and 
flying boats have become the subject of insur- 
ance in much the same manner as have auto- 
mobiles. For instance insurance has_ been 
written which provides indemnity for damage 
from ‘collision’ with the earth of any moving 
or stationary object.’’ 

14 Prosser, Torts (1941), Sec. 56. 

1° See work cited at footnote 14. 
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381, 10 Am 


Inc,, cited at 


Company v 
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The third basis for the common law’ which defines an activity as ultrahazardous 
courts to impose absolute liability upon if it (a) mecessarily involves a risk of 
the operator of the aircraft is the ability serious harm to the person, land or chattels 
of the type of enterprise that causes the of others which cannot be eliminated by the 
damage or injury to distribute the loss as exercise of the utmost care, and (b) is not 
part of the costs to those who receive its a matter of common usage 

ete i ae a ac = 
- mete se a ibility that the airplane Che Restatement expressly includes avia- 
hat one uses for business may trespass tion within the scope of Section 520 because 
oF S eeiuteedaatan  elaie t : ; 

1 the land of someone els hould be in the comment on Clause (a) it states 
taken into consideration in determining the : 

. “oe Aviation in its present stage of develop 

rates to charge Therefore, the aircraft en 
‘ S . ment is ultrahazardous because even the 
ywwner, either by setting up a reserve fot : 
; ' ’ US DOE best constructed and maintained aeroplane 
such a contingency or by prorating the 4 
; : : is so incapable f complete control that 
costs of insurance protection, can prepare ! 
flying creates a risk that the plane even 


himself for such an eventuality. The land 
: 2 ’ though carefully onstructed, matntained 
owner has no means available for spreading oa : 

‘ pus and operated, may crash to the injury of 
the risk of aircraft damage because, unlike I ) as jury 
a et ' ; Saye persons, structures and chattels on the land 
the aircraft owner who derives a profit from 
a : ae over which the flight is made 
the operation, the landowner has no one 


ipon whom he can shift the expense of the Comment (g) of Section 520 declares that 
aircraft flight because he has no commercial both Clauses (a) and (b) of the definition 
interest in the aircraft venture. Therefore, must be satished. The comment maintains 
is a matter « economics. the aircraft that unlike automobiles, aviation fulfills the 
ywner is in % tter position to assume requirement of Clause (b), uncommon usage, 
the risks « gl ver other people’s as well as Clause (a). Aviation, Section 520 

of the Restatement declare s, has not become 


eer ‘ ; either a common or an essential means 
In Vold’s “Stric Liability for Aircraft A i} ; : . 
. tt I i tomo . -e elu “(d 
ashes and Forced Landings on Ground ransportatio1 utomoobiles ar CORETEEG TE I 
Urs. from ultrahazardous activity because the 
Victims Outside of Established Landing 5 hile | os 
”» © OT 1 >? use Of the automobile has *coO nmot! 
\reas. 5 Hastina ] au lournal 1 ( 1933 ). = I il I 1i€ i eC me comme 
T : na | ris s slicht hict » not 
the author presents the argument for abs« Sa a 2 te isk is slight which cannot be 
’ . . eliminate \V aretu ari z 1 maint 
lute liability as falling within the commor , eshis , 
; : ‘ nance 
aw analogy concerning the use of the 


property of another for self-protection Che Restatement of Torts (1938), Section 


Thus. where the emergency arises, one °19, makes one who carries on an ultrahaz- 
person may prudently and reasonably use @rdous activi to another whos 
another's property tor the purpose ot pre person, land or Che , ne injures throug] 
~~} 


serving his own much more valuable inte his performance of azardous activity 


est. However, of course, having taken the Althouel mF (| f Section 520 is 
benefit, he must compensate for the actual affected by time, as demonstrated by auto- 
damage caused to the other. This argu mobiles being removed from ultrahazardous 
ment covers the case where there is < activity, jurisdictions that impose absolute 


deliberate landing upon another's property, — liability on the common law do not consider 


t 
but there are many situations where there that air flight (nearly 20 years after the Re- 


is no weighing of values; where, in fact, statement) has progressed to the point 
} 


the operator has no control over the at where it is removed from the ultrahazardous 


raft. Therefore, the concept of absolute group.’ [his was expressly affirmed in 


4 
liability based upon the nature of the ac Margosian v. U. S. Airlines. Inc.® In 


; , 1 xe 
tivity is more workable as it covers a case, District Judge Byers in 1955 
' 


circumstances rather than the narrow limi the idea that the Restatement of Tor 
tation of forced landings tion 520(b), no longer applies since 
operation of airplanes is now a matter 


common usage. Judge Byers stated 


Ultrahazardous undertaking—The theory 
that the use of an airplane is an ultrahazard 
ous undertaking is the position taken by the “It may be fully conceded that many 
Restatement of Torts (1938), Section 520, more planes are now operating than when 


16 See work cited at footnote 14. v. U. §., cited at footnote 4, applying West 
1 Prentiss v. National Airlines, Inc., 112 F. Virginia state law, cited the Restatement of 
Supp. 306 (DC N. J., 1953) (Subsequently Torts, Secs. 519, 520 
settled so that no appeal was taken.) 19 Case cited at footnote 3 
3 D’Anna v.. U. 8., 181 F. (2d) 335 (CA-4, 
1950), applying Maryland state law, and Parcell 
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without due 
law. The New Jersey court pointed out that 


owner’s property process of 


the statute does not make the owner abso 
lutely liable for aircraft passengers but only 
“to persons or property on the land or water 
beneath.” Further, 
gence by the plaintiff will bar recovery. In 


contributory  negli- 
addition, the pilot or operator of the aircraft, 
if not the owner or lessee, is not to be held 
liable. The court used the 
ogy of workmen’s compensation statutes in 


absolutely anal 
placing the cost of the dangers of the enter 
itself, than 
innocent party 


rather 
third 
who, unlike the owner or passengers, had no 


prise upon the industry 


upon the completely 


interest in the enterprise.” 


Absolute 


due process 


liability is recognized today as 

Liability without fault is not 
a novelty in the law and statutes imposing 
liability without 
as due 


sustained 
States Su 


have been 
United 


fault 
process by the 


preme Court 


As to 


though 


whether or not absolute lability, 


even valid in general, may be ap- 
plicable to the field of aviation, the Prentiss 
held that the operation of aircraft is 

ra 


an ultrahazardous 


Case 
1 lo prove this 
the court quoted from comments (b) and (d) 
of the Torts, Section 520.° 


As added 
statements of the editor of the 
lir Law and ( 


activity 


Restatement of 


emphasis, the statistics and 


/ 


; 
Journal o 
law, 


ymmerce, professor of 


Northwestern University, were introduced 


by the court.” 
‘Persons on the ground (not on a landing 
area of an established airport) should be 


attributable 


irre spectiv e ol 


compensated for injuries directly 


to the operation of aircraft, 


the aircraft operators’ negligence. . The 


imposition of absolute liability by legislation 


under such circumstances involves no de 


parture from law as it is now developing 


Important as the continued develop 


ment of civil aviation is believed to be, no 


reason has | 


it should. be subsidized at the 


convincing een presented why 


expense of the 
uckless victim o le groun 10, witho 

luckl victi n tl round wl hout 
participating in aviation in any way, is in- 


jured by an aircraft accident even though 


not attributable to the fault of the operator.” ” 


* Case cited at footnote 17, at p. 310. 
%* Case cited at footnote 17, at p. 310 


‘New York Central Railroad Company v. 
White, 243 U. S. 188 (1916); City of Chicago v. 
Sturges, 222 U. S. 313 (1911); Crowell v. Benson, 
285 U. S. 22 (1932) 

% Case cited at footnote 17, at p. 311. 

% These comments dealt with the lack of com- 
plete control of the airplane by the operator and 
was discussed in an earlier portion of this 
writing. 
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The concluded that because stat 


utory absolute liability does not violate due 


court 


process and aviation is within such an ultra- 


hazard class, the legislature, therefore, has 
a right to impose absolute tort liability and 
violate the 


the statute does not “due proc- 


ess” clause. 
Relation to commerce.—The 
Uniform Aeronautics Act, Section 5, as re- 


produced by the New Jersey statutes, is not 


interstate 


burden interstate 


The 


provisions of the statute in question have 


an unreasonable upon 


commerce so as to be unconstitutional. 


a reasonable relation to the public welfare.” 
Besides, the statutory provisions clearly show: 

(1) They do not affect the actual move- 
ments of airplanes in interstate commerce. 

(2) They do not affect the average air- 
plane, even financially as a tax 

(3) They only affect an airplane owner 
financially on the occurrence of an accident. 
Such 
of air travel. 


an accident is not the ordinary result 


(4) The benefit of the statute does not go 
travel but only 
ordinary 


to a participant of the air 
to those 


stances, total strangers to the activity 


who are, under circum- 


absolute liability statute 
interstate 
statute is a 


The effect of the 


is only indirect and casual on 


Also, the 


police power, and there are 


commerce rational 


exercise of the 


s 


a host of cases that settle this point 


Application of Rules 
Governing Ordinary Land Torts 


The states that have neither passed Stat- 


utory absolute liability legislation nor cre- 
by judicial decisions 
apply the that 


involve injury to ground inhabitants by air- 


ated absolute liability 


same rules for tort actions 
planes as they would apply in ordinary tort 


and negligence actions upon the land. By 
adopting the body of the law of torts that 
has been developed over the centuries to 


this twentieth-century invention, any basis 
stretched. 


medium; aircraft 


must be Airplanes 


for analogy 
travel in an entirely new 


flights involve a three-dimensional concept 


for which there is no previous comparable 


3 Case cited at footnote 17, at p. 312. 

85° *‘Ts Special Aviation Liability Legislation 
Necessary ?'’ Journal of Air Law and Commerce 
167. The author answers the query in the 
affirmative 

*% Case cited at footnote 17, at p. 313 

7 Case cited at footnote 17, at p. 314 

% 11 American Jurisprudence, ‘Constitutional 
Law” Sec. 265, p. 1002. 





the text was drawn; if the argument means 
as I think it does, that the element of hazard 
diminishes directly with the multiplication 
The 
more planes there are in the sky, the more 
the take-offs and landings, and therefore the 
more frequent the exposure to the accidents 
incident thereto on the part of the persons 
in the line of possible mis- 


of air-traffic, it carries its own answer. 


and 
adventure 


property 

It appears that advocates of absolute lia- 
bility on the basis of ultrahazardous activity, 
although paying lip service 
ments of Section 520(b) ™ are in reality dis- 


to the require- 


regarding the requirement that the activity 
be uncommon and novel. Although the Re- 
statement expressly states that Clauses (a) 
and (b) both must be satisfied, the weight 
of Clause (a) (the risk of harm) 
is carrying Clause (b) (uncommon usage) 


serious 


along, even though there is no longer in fact 
the situation of aviation being an uncommon 
or unessential means of transportation today 


Statutory liability—The statutory basis 
for absolute liabiilty is embodied in the Uni- 
form Aeronautics Acts, The 
Uniform Aeronautics Act was first drafted 
in 1922 and approved by the National Con- 
ference of Commissioners on Uniform State 


Section 5.* 


Laws. Twenty-four states have at one time 
enacted the Uniform Acts. Sec 
which owner is 


Aeronautics 
that an 
absolutely liable for damage on land, reads 
as follows: 

“The 
operated over the lands or waters of 
State is absolutely liable for 


persons or property on the 


tion 5, declares 


which is 
this 
injuries to 


owner of every aircraft 


land or watet 


beneath, caused by the ascent, descent o1 
flight of the 


falling of any 


dropping or 
whether 
not, 


aircraft, or the 
object therefrom, 


such owner was negligent or unless 


the injury is caused in whole or in part by the 
injured, or of the 


negligence of the person 


bailee of the property injured. If 
leased at the time of the 
property, both 


and lessee shall be liable, and they may be 


owner o1 
the aircraft is 
injury to 


person or owner 


* Case cited at footnote 3, at p. 467 

*t Restatement of Torts (1938) 

211 U. L. A., Sec. 5 

2% D’Aquilla v. Pryor, cited at footnote 6, 
where the court held that Connecticut common 
law was the same as New York, and that the 
owner was not liable for injuries sustained by 
third parties when the airplane crashed while 
under the control of the bailee 

*U. 8S. v. Praylou, 208 F. (2d) 291 (CA-4, 
1953). The court interpreted South Carolina's 
statute which was identical to 11 U. L. A,, 
Sec. 5. 

2% ** |. nor shall any State deprive any person 
of life, liberty, or property, without due process 
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sued jointly, or either or both of them may 
be sued separately. An aeronaut who is not 
the owner or lessee shall be liable only for 
the consequences of his own negligence... .” 

The Uniform Aeronautics Act is diamet- 
rically opposed to the nonstatutory absolute 
liability by means of trespass. Whereas the 
owner is absolutely liable in Section 5 and 
the operator is only liable for his own neg- 
ligence, on the basis of absolute liability for 
trespass, the operator is always held liable 
and the owner is not liable when he 
avail common law 


can 


himself of a defense.” 
The Uniform Aeronautics Act, Section 5, 
however, strips the aircraft owner of all the 
common law defenses. He is liable even if 
the accident was due to an act of God, to an 
unauthorized act of the pilot, or if the air 
plane was bailed to the use of another. The 
effect of the statute is to make the infliction 
of injury or damages by the operation of 
an airplane of itself a wrongful act giving 
rise to liability.” 


Constitutionality of absolute lia 
bility.—The absolute liability of the aircraft 
owner under Section 


statutory 


5 was attacked as un 
constitutional on the grounds that the stat- 
ute deprived aircraft owners of their property 
without due process of law contrary to the 
Fourteenth Amendment of the United States 
Constitution,” violative of the 
Commerce United 
States Constitution.” The occasion for ihe 
attack was the New Jersey statute (Sec 
6:2-7, New Statutes Annotated) 
adopted Section 5 of the Uniform 
nautics Act.” After a 
airplane crashes at Elizabeth, New Jersey, 
the airlines involved attempted to set up a 
lack 
and negligence 
of a third party, that is, the Federal Civil 
Authority 5 
Aeronautics Act 
airlines claimed the New Jet 
sey statute was unconstitutional,” 


and also as 


Interstate clause of the 


which 
Aero 


disastrous 


Jersey 


series of 


series of defenses covering act of God, 
of negligence of the airlines, 
Aeronautics Because Section 5 
of the 


defenses, the 


Uniform bars these 


Due process.—Absolute statutory liability 


was upheld as not being a deprivation of the 

of law United 
Amendment XIV 

26*The Congress 

regulate commerce 
United 


States Constitution, 
shall have power . to 

. among the several States 
States Constitution, Art. I, 


Sec. 8 
27 New 
was amended to exclude a chattel mortgage, a 


Jersey Statutes Annotated, Sec. 6:2-7, 
conditional vendor or trustee under an equip- 
ment trust, of any aircraft, not in possession of 
such aircraft from definition of owner. Except 
for this definition, the statute was identical to 
the Uniform Aeronautics Act, Sec. 5. 

28 Case cited at footnote 17: Gizzo v 
Airlines, Inc., 112 F. Supp 


American 


306 (DC N. J., 1953) 
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without due 
law. The New Jersey court pointed out that 


owner’s property process of 
the statute does not make the owner abso- 
lutely liable for aircraft passengers but only 
“to persons or property on the land or water 
beneath.” ” Further, 
gence by the plaintiff will bar recovery. In 
addition, the pilot or operator of t! 


contributory negli- 
he aircraft, 
is not to be held 
The court used the anal 


if not the owner or lessee, 
absolutely liable. 
ogy of workmen’s compensation statutes in 
placing the cost of the dangers of the enter- 
itself, than 
innocent party 


rather 

third 
| like the Tr assenge had 

who, unlike the owner or passengers, had no 


prise upon the industry 
upon the completely 


interest in the enterprise.” 


Absolute lability is recognized today as 
Liability fault is not 
a novelty in the law and statutes imposing 
liability fault have been 


as due by the United 


due process without 


sustained 
States Su- 


without 
process 
preme Court 

As to 


though 


whether or not absolute lability, 


even valid in may be ap 
the Prentiss 


operation of aircraft is 


general, 
plicable to the field of aviation, 
held that the 
an ultrahazardous activity.” 


Cast 
lo prove this 
the court quoted from comments (b) and (d) 
of the Section 520.* 


As added 


statements of the 


Torts, 


Restatement of 


statistics and 
editor of the 


pnperce, 


emphasis, the 
Journal of 
lir Law and ( professor of law, 
Northwestern 


by the court 


University, were introduced 


ground (not on a landing 
should be 
attributable 


to the operation ot aircraft, irrespective 


“Persons on the 


area of an established airport) 


compensated for injuries directly 
the aircraft operators’ negligence The 
imposition of absolute liability by legislation 
such involves no de- 


under circumstances 


parture from law as it is now developing 


Important as the continued develop 
ment of civil aviation is believed to be, no 
convincing reason has been presented why 


t should. be subsidized at the expense of the 


luckless victim on the ground who, without 


participating in aviation in any way, is in- 
though 


the fault of the operator.” 


jured by an aircraft accident 


not attributable to 


even 


* Case cited at footnote 17, at p. 310 

” Case cited at footnote 17, at p. 310 
New York Central Railroad Company v. 
White, 243 U. S. 188 (1916); City of Chicago v. 
Sturges, 222 U. S. 313 (1911); Crowell v. Benson, 
285 U. S. 22 (1932) 

* Case cited at footnote 17, at p. 311. 

83 These comments dealt with the lack of com- 
plete control of the airplane by the operator and 
was discussed in an earlier portion of this 
writing 
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The concluded that because stat- 


utory absolute liability does not violate due 


court 


process and aviation is within such an ultra- 
hazard class, the legislature, therefore, has 
a right to impose absolute tort liability and 
the statute does not violate the “due proc- 
ess” clause. 

Relation to commerce.— The 
Uniform Aeronautics Act, Section 5, as re- 
produced by the New Jersey statutes, is not 
an unreasonable upon interstate 
commerce so as to be unconstitutional. The 
provisions of the statute in question have 


interstat« 


burden 


a reasonable relation to the public welfare.” 


Besides, the statutory provisions clearly show: 

(1) They do not affect the actual move- 
ments of airplanes in interstate commerce. 
(2) They do not affect the average air- 
plane, even financially as a tax 


(3) They only affect an airplane owner 
financially on the occurrence of an accident. 
Such an accident is not the ordinary result 
of air travel. 

(4) The benefit of the statute does not go 
of the 


under ordinary 


to a participant air travel but only 
to those 


stances, total strangers to the activity.” 


who are, circum- 


The effect of the absolute liability Statute 
indirect and 
Also, the 


exercise of the police power, and there are 


is only casual on interstate 


commerce statute is a rational 


a host of cases that settle this point 


Application of Rules 
Governing Ordinary Land Torts 


The states that have neither passed Stat 


1 1 


utory absolute lability legislation nor cre 
ated absolute liability by judicial decisions 
apply the rules for tort that 


involve injury to ground inhabitants by air 


Same actions 


planes as they would apply in ordinary tort 
actions upon the land. By 


law of torts that 


and negligence 


adopting the body of the 


has been developed over the centuries to 


this twentieth-century basis 


Invention, any 


for analogy must be stretched. Airplanes 


travel in an entirely medium; aircralt 


flights involve a three-dimensional concept 


new 


for which there is no previous comparable 


3%! Case cited at footnote 17, at p. 312 

8% ‘Ts Special Aviation Liability Legislation 
Necessary ?'’ Journal of Air Law and Commerce 
167 The author answers the query in the 
affirmative 

* Case cited at footnote 17, at p. 313. 

7 Case cited at footnote 17, at p. 314 

% 11 American Jurisprudence, ‘‘Constitutional 
Law” Sec. 265, p. 1002 





The laws of admiralty 
suggested and rejected as possible principles 
to apply to aviation because maritime law, 
dealing with a different medium of travel, 
is not suitable for air navigation.” 


phenomenon. were 


Res ipsa loquitur.—Because land rules of 
ordinary torts are adopted in the majority 
of jurisdictions, it is obvious that the maxim 
of res ipsa loquitur must of necessity play 
an impotrant role in the process of recovery. 
The almost total destruction of the aircraft 
and death of the airplane’s occupants oft- 
times prevents proper evaluation of the 
cause of the disaster. 

The doctrine of res ipsa loquitur was first 
stated in the English case of Scott v. London 
and St. Katherine Docks Company® where it 
was held: 

“There 


negligence. 


evidence of 
: oe ; ae 
But where the thing is shown 


must be reasonable 
to be under the management of the defend- 
ant or his servants, and the accident is such 
as in the ordinary course of things does not 
happen if those who have the management 
use proper care, it affords reasonable evi- 
dence in the absence of explanation by the 
that the 


ya 


defendants, accident arose from 
want of care.’ 

The rule is based in part upon the theory 
that the defendant, having custody and ex 
clusive control of the instrumentality which 
causes the injury, has the best opportunity 
of determining the the accident, 
that the party has no 
knowledge and is compelled to allege negli 


cause of 


and injured such 


gence in general terms and to rely upon the 
proof of the happening of the accident in 
order to establish negligence.” 

” Fixel, The Law of Aviation (1948), Sec. 5. 
The thesis had been advanced that the constitu- 
tional grant of admiralty jurisdiction should 
be construed to embrace aviation. See the ‘‘Re- 
port of the Special Committee on the Law of 
Aviation,’’ 46 A. B. A. Rep. 498 (1921). This has 
not found support in the courts. The Crawford 
Brothers No. 2, 215 F. 269 (DC Wash., 1914); 
U. 8. v. Batre, 69 F. (2d) 673 (CCA-9, 1934). See 
also Veeder, ‘‘The Legal Relation Between 
Aviation and Admiralty,’’ 2 Air Law Review 29 
(1931); Knauth, “‘Aviation and Admiralty,’’ 6 
Air Law Review 226 (1935). 

*3 H. & C. 596, 159 Eng. Rep. 665 (Ex. 

‘1 Case cited at footnote 40, at p. 667. 

“# Truhlicka v. Beech Aircraft Corporation, 
162 Kan. 535, 178 Pac. (2d) 252 (1947); U. 8. 
v. Kesinger, 190 F. (2d) 529 (CA-10, 1951). 

*U. 8. v. Kesinger, cited at footnote 42; 
D’Anna v. U. 8., cited at footnote 18, where an 
auxiliary gas tank fell from a naval plane. 
Genero v. Ewing, 176 Wash. 78, 28 Pac. (2d) 
116, 118 (1934), where the defendant's plane 
with no one at the controls ran into the plain- 
tiff's building: Seaman v. Curtiss Flying Serv- 
ice, 231 App. Div. 867, 247 N. Y. S. 251, 253 
(1930), which was for the death of a passenger 
when the plane crashed. 
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1865). 


The modern trend is to hold the rule of 
res ipsa loquitur applicable to airplane acci- 
dents.“ To the extent that the doctrine of 
res ipsa loquitur is recognized and applied 
in jurisdictions in ordinary negligence ac- 
tions, it is applicable in accidents arising 
out of accidents where the 
reasons for the rule are applicable.” 

In Kadylak v. O’Brien” an airplane mak 
ing a forced landing hit and killed a boy 
It was held that proof of negligence was re- 
quired before 


aviation same 


a recovery could be had for 
the child’s death, but since the instrumen- 
tality that produced the injury was under 
the control and management of the defend 
ant, the defendant should bear the burden 
of proving his freedom from fault in operat- 
ing a dangerous agency. It is necessary, as 
this case indicates, to prove negligence be- 
fore the recovery can be permitted. 


The doctrine of res ipsa loquitur cannot be 
applied by merely establishing that there 
was an accident. The doctrine is a rule of 
circumstantial evidence which permits the 
inference of negligence to be drawn from 
the occurrence of an accident upon proof 
of certain facts. 

The 
rejected in air crash cases may be classified 
(1) those holding that 
the evidence fails to show 


cases where the doctrine has been 


into three groups: 
that the aircraft 
was under the exclusive control of the de 


fendant,” (2) those holding that it is not an 


unusual occurrence for an airplane to crash 


without the intervention of a human agency 
and (3) those holding that experience is not 
sufficiently uniform to justify a presumption 


“ Res ipsa loquitur in aviation accidents, 6 
A. L. R. (2d) 528 (1949) 

1941 U. S. Av. R. 8 (DC Pa.), 
elsewhere. 

* Towle v. Phillips, 180 Tenn. 121, 172 S. W. 
(2d) 806 (1943), which was not a case of injury 
to a landowner but for the death of a passenger 
in dual control aircraft. It could not be deter- 
mined who was at the controls. 

Smith v. Whitney, 223 N. C. 534, 27 S. E 
(2d) 442 (1943), for passenger injury. Boueineau 
v. Knoxville, 20 Tenn. App. 404, 99 S. W. (2d) 
577 (1935), where the court said that it was the 
duty of the plaintiff to point out the negligence 
upon which was attributed the proximate cause 
of the injury. Here the plaintiffs were suing 
for the injuries and death of passengers in an 
airplane accident Herndon wv. Gregory, 190 
Ark. 707, 81 S. W. (2d) 849 (1935): ‘‘Practi- 
cally all cases where the doctrine has been held 
to apply involve accidents which could not well 
have occurred without the intervention of man. 
.. . In the case of airplanes it is more probable 
the accident could occur even if in the ordinary 
course of things, proper care is used in its con- 
trol.’’ In this case, suit was brought to recover 
for the death of a guest in an airplane that 
crashed. 


unreported 
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that such accidents do not happen in the ab 
sence of negligence.” 


\ctually, those cases where res ipsa loqui- 
tur has been rejected have not been caused 
by the failure of the doctrine to operate in 
air crash cases in general, but because in 
the particular fact situation one of the essen- 
tial elements of the res ipsa loquitur doctrine 
Was missing 


that all elements be 
present was pointed out most emphatically 
in Wilhams v. U. S.“ In this case a United 
States Air Force jet bomber exploded in 
The injuries and damages were 
caused by the falling of flaming fuel from 
the airplane. f 


This requirement 


midair, 
There survivors of 
the jet bomber and the plaintiffs, relying 
solely on the doctrine of res ipsa loquitur to 
sustain their burden of showing negligence 
on the part of the government, introduced 
no evidence other than the explosion of the 
jet bomber in midair and the damages that 
resulted. The court held that it was not 
enough that the plaintiffs showed that the 
thing which injured them was within the 
Plain- 
tiffs must also show that the accident would 
not have occurred in the ordinary course of 
events if the defendant 
Human experience in a particular 
situation is often so uniform and well estab- 
lished that it is not necessary to prove this 
by extraneous 


were no 


exclusive control of the defendant.” 


had exercised due 


cic Se 
care. 


evidence. However, in this 
situation the court had no 
knowledge, judicial or technical, of what 
might cause a jet airplane to explode in 
midair while in flight. Since there was no 
introduced by the plaintiffs to 
show that such an accident could not occur 


particular new 


evidence 


for negligence, the doctrine of res 
ipsa loquitur could not be introduced. There 


except 


must be evidence of negligence before the 
defendant is required by the doctrine of res 
ipsa loquitur to explain why he was not neg- 
ligent.” 


In general, therefore, the doctrine of res 
ipsa loquitur is applicable where the state re- 
quires that the ordinary land rules of tort 
ind negligence be adopted in order to re- 
cover damages for injuries resulting from 
In the in- 
stances where the doctrine has been rejected, 
it has been due partially to the degree of 
development of aviation at the time of mak- 


aircraft damages on the ground. 


ing the decision. In other words, the cases 


* Wilson v. Colonial Air Transport, Inc., 278 


Mass. 420, 180 N. E. 212 (1932), which was a 
suit by a passenger of an airplane and not by 
a landowner or a person on the ground. 

# 218 F. (2d) 473 (CA-5, 1955). 


Liability of Aircraft Owners 


are made obsolete by the further technical 
development and the increased familiarity 
of the judges with the new invention. Another 
reason for the rejection in some instances 
is that the same diversity of judicial opinion 
along conservative and judicial lines that 
exists in the application of the doctrine in 
general is reflected within the same 
jurisdictions in their application of the doc- 
trine The third 
for denying the doctrine is based upon the 
absence of a reliable background of experi- 
ence for determining the balance of prob- 
abilities, as between negligence and natural 
hazards, as causative factors. 


als« ) 


to aviation cases.” reason 


The first and third reasons are similar in 
that novelty of air navigation is the under- 
ipsa 


As has been demonstrated by the 


lying cause for the rejection of res 
loquitur. 
experience of the railroads and automobiles, 
the attitude of the judiciary toward aviation 
will follow the same course as it had towards 
the other inventions. Eventually the only 
reason for refusing to apply res ipsa loquitur 
will be where the court would not apply it 
under the particular circumstances no mat- 
ter what the instrumentality was that caused 
the injury. 


The importance of the res tpsa loquitur 
doctrine in the recovery by the plaintiff is 
shown by a statement, in the Journal of Air 
Law and Commerce,“ quoting Dean John H. 
Wigmore as having found, after investiga- 
tion as to aviation that “not in 
twenty per cent of the accidents which have 
thus far occurred would it have been pos- 
sible for the plaintiff to find and produce 
provable evidence of the real cause of the 


accidents, 


accident.” 

Shifting the burden upon the defendant to 
explain the cause of the crash becomes the 
key to a recovery by the plaintiff in such 
a situation. 


Defenses.—The adoption of the same or- 
dinary rules of torts for injury caused by 
aircraft as are applicable on land provides 
the defendant aircraft owner with the same 
defenses that are permitted in conventional 
tort The defendant has a far 
greater ability to maintain a defense in these 
jurisdictions than he would have in juris- 
dictions that enforce absolute liability, be- 
cause in these jurisdictions the defendant 
has no defense except contributory negli- 
gence by the plaintiff. 


situations. 


Negligence does not 
5° Case cited at footnote 49, at p. 476. 
51 Case cited at footnote 49, at p. 476. 
52 Case cited at footnote 49, at p. 476. 
836A. L. R. (2d) 531 (1949) 

5* Vol. 19, No. 2, p. 168 





to be shown to make the defendant 


liable for all damages. 


have 


Act of God.—An act of God is a proper 
defense to an air crash negligence action 
where the ordinary rules of land torts have 
been adopted.” 

Western 
held 


because of- the 


In Johnson v 
ration™ it that the 
curred unusual 
nature and that it could not have been rea- 
sonably anticipated, guarded against or re- 
The defendant 
therefore not 
contrast to Prentiss v 


Air Express Corpo 
was disaster oc- 


forces of 


airline corporation 
responsible. This is in 
National Airlines, Inc.™ 
where the court in an absolute liability state 


sisted. 
Was 


would not even entertain the defense of act 
ot God. 


where the normal 
rules applicable for torts govern the lia- 
bility of owners, ; 
aircraft, the fact 
rented or 
does not 


Bailment—lIn_ states 


lessees or 


that the 


operators ol! 

owner of the 
loaned the aircraft to 
make the liable 
for injuries in the case of a bailment where 
he has not Only if the 
himself or if there 
was an agency relationship can he be held 
liable for caused by the 
pilot. 


aircraft 
another owner 
been negligent.” 


owner was negligent 


ground damage 

The most important case on aircraft bail- 
ment is Boyd v. White.” In this 
arose in a that applies the 
same rules of tort for aircraft liability as 
for ordinary tort actions, the owner leased 
the airplane to a flying instructor knowing 


case, 


which state 


that it would be flown by a student pilot. 
The student pilot and the instructor were 
held lable for the ground damage caused 
by the negligent operation of airplane but 
the court affirmed the 
the defendant 
statute 


favor of 
The Cali- 


nonsuit in 
airplane owner. 
fornia read: 

“For damages caused by a forced land- 
ing, the owner or lessee of the aircraft or 
the operator thereof shall be liable, as 


” 6 


provided by law. 


55 Note, 83 A. L. R. 358 (1933), supplemented 
by 99 A. L. R. 190 (1935). 

5°45 Cal. App. (2d) 614, 114 Pac. (2d) 688 
(1941). This was not a land damage case but 
was for the death of the famous African ex- 
plorer as a passenger in the crash of a passenger 
aitliner. 

57112 F. Supp. 306 (DC N. J., 1953) 

5% Note, A. L. R. (2d) 1306 (1949). 

128 Cal. App. (2d) 641, 276 Pac. 
(1954). 

© Now 
21403. 

* Boyd v. White, cited at footnote 59. 

* ‘Properly handled by a competent pilot 
exercising reasonable care, an airplane is not an 
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(2d) 92 


California Public Utility Code, Sec 


There are no other California statutes re- 
ferring to liability of bailors or owners of 
planes for forced landings. 

The court refused to impose any liability 
because the owner, once he had leased the 
plane to the instructor, right of 
control or interest in its use. 


had no 


Applying the law of bailment, the court 
applied the general law that “ 
is not only not absolutely liable for the acts 


bailor 


of the bailee, but is not liable for the negli- 
gence of the bailee, at least in the absence 
of knowledge on the part of the bailor that 
the bailee is incompetent or reckless.” ™ 
The California court refused to adopt the 
nonstatutory absolute liability doctrine be- 
cause the court opposed the continuance of 
that ultra- 
hazardous activity as expressed in the Re- 
Torts (1938), Section 520.” 


the viewpoint aviation is an 
statement of 

This view of the California court was also 
adopted in Nebraska court de- 
clared that an airplane is not an inherently 


where the 


dangerous instrument, even in flight.” 

It will be observed that those states that 
apply the ordinary land torts to 
cases involving injury caused by air crashes 
or forced landings take the attitude that 
the thesis of the Restatement is no longer 
applicable, that is, aviation is not in the in- 
herently dangerous instrumentality category. 


rules of 


Agency relationship.—A defense not avail- 
able to an owner under the absolute liability 
statute is the lack of an agency relationship. 
Therefore, where the owner can prove that 
the operator was not performing his agency 
function, there will be no liability under the 
ordinary rules of tort.” 

“Not only must the pilot of the plane at 
the time of the injury have been acting for 
the owner and within the scope of his em- 
ployment, but the injury must have 
the proximate result of the negligence of 
such pilot.” © 


been 


the accident—The de- 
fense that the owner or his agents were not 


Proximate cause of 


inherently dangerous instrument, so that in the 
absence of statute the ordinary rules of negli- 
gence control, and the owner (or operator) of 
an airship is only liable for injury inflicted upon 
another where such damage is caused by a de- 
fect in the plane or its negligent operation.”’ 

6 In re Kinsey’s Estate, 152 Neb. 95, 103, 40 
N. W. (2d) 526, 531 (1949). 

* Spartan Aircraft Company v. Jamison, 181 
Okla. 645, 75 Pac. (2d) 1096 (1938); King v. 
U. 8., 178 F. (2d) 320 (CA-5, 1949), cert. den. 
339 U. S. 964 (1950) 

® Spartan Aircraft Company v. Jamison, cited 
at footnote 64, at p. 1099. 
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the persons responsible for the injury is a 
that is permitted in the ordinary 
tort liability jurisdictions. The most famous 
nonaviation case, is Palsgraf v 
Long Island Railroad Company,” which es- 
tablished that the defendant must be held 
only for the 


defense 


case, a 


foreseeable consequences ol 
addition, “proximate 
gives the defendant the defense that 
whom the could 


Was re- 


his own actions. In 
cause” 
actor defendant 


not have 


another 
foreseen or prevented 
In other words, 
that 


resp mnsible 


sponsible for the accident. 
the owner introduce 
was 


can evidence 
party primarily 
for the accident that resulted in the injuries 
property on 
shifting the responsibility to 
The absolute liability 
statutes, of course, do not provide for any 


another 
to persons or the earth’s sur 
face, thereby 
the actual tortfeasor. 


negli 
follows that 
in an action by the injured party, the owner 
of the aircraft 
this 


defense other than the contributory 
gence of the plaintiff. It then 
cannot liability by 


that 


escape 


defense in jurisdictions enforce 


absolute liability 


LAW APPLICABLE TO SITUATION 


Choice of Law 


The states that apply the absolute liability 
doctrine and the states that follow the ordi- 
nary rules of land 
metrically 


dia- 
upon 
This was demon- 
strated by the analysis of the defenses avail- 
able to the aircraft owner in the different 
jurisdictions. The law that is applied to 
the tort, therefore, becomes of paramount 
importance in determining whether or not 


torts can arrive at 


opposite decisions based 


the same fact situations. 


the aircraft owner is liable for injuries sus- 


tained by surface property or persons on 


the ground. 
The 


the place where the injury occurred. 


torts is the law of 
This 
conflict of law rule applies with equal force 
to damage 
other tort.” 


law governing 


caused by aircraft as to any 

The Uniform Aeronautics Act, Section 7, 
provides that “all torts, other 
wrongs committed by or to aircraft while 
in flight shall be governed 
by the laws of the state and the question 
whether damage 
aircraft while in flight over the state con- 


crimes or 


over the state 


occasioned by or to an 


6 248 N. Y. 339, 162 N. E. 99 (1928) 

*& Krasnow v. National Airlines, 228 F. 
326 (CA-2, 1955); Margosian v. U. 8. 
Inc., cited at footnote 3. 

*® United States Constitution, Art. IV, Sec. 1 
‘full faith and credit clause.”’ 


(2d) 
Airlines, 
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stitutes a tort, crime, or other wrong by 
or against the owner of such aircraft shall 
be determined by the laws of the 
that the aircraft flying over.” The 
Uniform Aeronautics Act is in agreement 
with the conflict of laws rule that applies 


to torts. 


The where the proceedings are 
brought follow the law where the 
tort arose because the liability imposed by 
either the 
the state 
the litigants and is not merely a procedural 
That the 
affect the 


borne out by the 


state 
was 


State 
must 
statute or judicial decisions of 
to the substantive rights of 


goes 


matter.” statutes and judicial 
substantive right to 
fact that in 


liability for 


decisions 
recover is 
that 


damage 


states impose absolute 


ground caused by aircraft, the 
aircraft owner has no defense regardless of 
In states that impose the land 
tort liabilities, where 
his agent are negl 


negligence 
neither the owner nor 
igent, the plaintiff has no 
action against the 


cause of owner. 


brought 
in a jurisdiction other than the one in which 
the tort 

prove the law of the 


However, where the action is 


was committed, it is necessary to 
state where the 


court 


wrong 
occurred because the does not 

take judicial notice of the 
when counsel did not 


that 


neces- 
sarily 
law 
trial 


roreign 
indicate at the 
foreign law 


oo 
some governed. 


Torts by Federal Government 

The United States Government permits 
itself 
injury caused by government aircraft under 


suits against for ground damage and 
the Federal Tort Claims Act.” 
Section 1346(b), states 


28 USCA, 


shall have exclu- 
sive jurisdiction of civil actions or 


(district courts) 
claims 
against the United States for money dam- 
ages, accruing on and after January 1, 1945, 
for injury or loss of property, or personal 
injury or death caused by the negligent or 
wrongful act or omission of any employee 
of the Government while acting within the 
scope of his office or employment under cir- 
cumstances where the United States, if a 
private person, would be liable to the claim- 
ant in accordance with the law of the place 
where the act or omission occurred.” 

28 USCA, Section 2674, states: 


“The United States shall be liable, re- 
specting the provisions of this title relating 


*® Krasnow v. National Airlines, cited at foot- 
note 67 

mU, 8. wv. 
1952). 


Caidys, 194 F. (2d) 762 (CA-10, 





to tort claims, in the same manner and to 
the same extent as a private individual 
under like circumstances, but shall not be 
liable for interest prior to judgment or for 
punitive damages.” 


The issue has arisen whether the national 
government could be held liable under state 
statutes which enacted the Uniform Aero- 
nautics Act because 28 USCA, Section 1346 
(b), provides for a remedy where a gov- 
ernment employee has committed “a negli- 
gent or wrongful act or The 
Uniform Aeronautics Act provides for ab- 
solute liability irrespective of negligence. 
In U. S. v. Praylou™ the court held that even 
where the state statutes embody the absolute 
liability doctrine, the government can be 
held liable: “Infliction of injury or damages 
by the operation of an airplane [is] of itself 
a wrongful act giving rise to liability.” ” 


omissi yn.” 


The court also stated: one of the 
principal purposes of the legislation was to 
eliminate the necessity for the passage of 
private acts, which had consumed so much 
of the time of and it is not 
consonant with such purpose that Congress 
should have intended from the 
coverage of the act liability arising from 
operations of the sort here involved merely 
because under state law the liability for 
injury was made absolute and not dependent 
upon negligence.” ™ 


Congress; 


to exclude 


As a further reason for holding that the 
national government is liable without negli- 
gence in states that have applied absolute 
liability for damage done to surface prop- 
erty and persons by aircraft, the court 
pointed out that to hold the government 
liable in those states only where negligence 
was shown and to hold private individuals 
to the absolute liability of the statute would 
be contrary to the requirements of 28 USCA, 
Section 2674, which requires the United 
States to be liable to the extent as 
a private individual under the circumstances." 


Same 


Thus, governmental liability for damages 
to surface property or injuries to persons 
on the ground is permitted under the same 
circumstances as individual persons are 
liable, and the law of the state where the 
tort occurred governs the liability of the 
federal government also. 


Classification of States 


(1) Six states at the present time have 
retained the absolute liability statute of the 


7™1 Case cited at footnote 24. 
7 Case cited at footnote 24, at p. 293. 
% Case cited at footnote 24, at p. 294. 
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Uniform Aeronautics Act which makes the 
owner and lessee absolutely liable but 
makes the pilot only liable for his own 
negligence. They are: 


Delaware: Del. Code 
305 (1953) 

Minnesota: M. S. A. Sec. 360.012(4) 

New Jersey: N. J. S. A. 6:2-7 
1955) 

North Dakota: N. 
0305 

South Carolina: Code of Laws of South 
Carolina of 1952 Sec. 2-6 


Williams’ 


Ann. tit. 2, Sec. 


(Supp. 


D. Rev. Code, tit. 2, C. 


Tennessee: Tenn. Code Ann. 


Sec. 2720 
(2) Seven states repealed statutes that 
incorporated the absolute liability provision 
of the Uniform Aeronautics Act: 
1949, c. 
Maryland Laws 1927, c. 637 
Nevada Statute 1947, c. 141 repealed 
Nevada Comp. Laws Sec. 279 (1929) 
Rhode Acts 1940, c. 851 Sec. 
repealed 
Rhode Island Acts 1929, c. 
North Carolina 
1069 s. 3 repealed 
Sessions Laws 1929, c. 
South Dakota Code 
Supp.) repealed 
South Dakota 


Vermont 


Maryland Laws 422 repealed 


Island 


1435 


Laws 1947, c. 


Session 


190, s. 4 


Sec. 2.0305 (1952 


Session Laws 1925, c. 6 
Laws 1951, No. 110 repealed 
Laws 1923, No. 155 Sec. 5 


Statutes Sec. 114.05 (1949) 


Vermont 

Wisconsin 
repealed 

Wisconsin Laws 1929, c. 348 


These states apparently have considered 
that aeronautics no longer fulfills the re- 
quirements for absolute liability. Aero- 
nautics has made tremendous strides in the 
intervening 30-odd years that these absolute 
liability statutes were passed. The Restate- 
ment of Torts (1938), Section 520, requires 
that the ultrahazardous activity be such 
that cannot be eliminated by the exercise 
of the utmost care and not be a matter 
of common usage. The elimination of either 
requirement removes the activity from the 
ultrahazardous category. These states con- 
sider aviation has progressed to the point 
where both of these requirements 
no longer are applicable. The same course 
of development followed the automobile 
which the Restatement classified as 


one or 


once 


™ Case cited at footnote 24, at p. 295; cf. In- 
dian Towing Company v. U. 8., 350 U. S. 61 
(1955), which is not an aviation case. 
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technical im- 
outgrew 


ultrahazardous, but 
provements and 
the classification. 


through 
common usage 

(3) Eight states have statutes that apply 
the ordinary rules of 
to land torts: 


negligence common 


Arizona: Ariz. Code Ann. Sec. 480111 


(1955 Supp.) 
Arkansas: Ark. Stat. Ann. Sec. 74-110 
(1955 Supp.) 
California: West’s, Ann. Cal. Codes, 
lic Utilities, Sec. 21403 (1956) 
Idaho: Idaho Code Ann. Sec 
(1948) 


Missouri: 


Pub- 
21-205 


No. Rev. Stat., 305.040 (1955) 
Pennsylvania: 2 PS Sec. 1469 (1955 
Supp.) 
South 
(1952) 
Vermont: Vt. No. 110 
Those states applying the ordinary rules 
of torts do not hold the owner absolutely 
liable negligence 
that can be imputed to the owner. 


Dakota: S. D. Code Sec. 2.0305 


Laws 1951 


unless there is shown 

(4) Twenty-six states have no statutory 
provisions on the liability of an owner for 
surface damage and injuries to persons on 
the ground. They are alphabetically: Ala- 
bama, Colorado, Connecticut, Florida, Illi- 
Iowa, Kansas, Kentucky, 
Maine, Massachusetts, Michigan, Mississippi, 
Nebraska, New Hampshire, New Mexico, 
New York, North Carolina (by virtue of 
repealing the statute), Ohio, Oklahoma, 
Oregon, Texas, Utah, Virginia, Washington 
and West Virginia. 


states the 


nois, Louisiana, 


In these legislature has not 
passed any laws pertaining to the liability 
of aircraft owners and, therefore, the judicial 
decisions based upon the common law con- 
trol. This 


decisions 


inconsistent 
because the courts then either 
adopt the absolute liability rules of tort or 
whether the 
ultrahazardous 


does not prevent 


negligence depending 
court 


or not. 


upon 
considers the activity 


(5) Five states have passed statutes cre- 
ating a rebuttable presumption of liability 
against the aircraft owner and lessee. They 
are: 

Georgia: Ga. Code Sec. 11-105 (1933) 

Maryland: Md. Ann. Code 
Art. LA Sec. 9 (1951) 

Nevada: 

Rhode Island: 
(1940), and 

Wisconsin: Wis. Stat. Sec. 114.05 (1949) 
which, besides creating the rebuttable pre- 


Gen. Laws 


Nev. Comp. Laws Sec. 279 
R. I. Acts, c. 851, Sec. 3 
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sumption against the owner, also includes 


the pilot. 


By creating rebuttable presumptions of 
liability, these states have placed the burden 
upon the owner to establish that neither he 
nor his agents nor employees were negli- 
gent. This eases the plaintiff’s case as it is 
extremely difficult to determine the cause 
of an aircraft accident when the plane is 
destroyed and the personnel are killed. 

(6) Two states impose absolute liability 
on the owner and lessee in the case of forced 
They are: 

Montana: Mont 
1-603 (1947) and 

Wyoming: Wyo 
30-207 (1945). 


landings only. 


Rev. Codes Ann. Sec. 


Comp. Stat. Ann. Sec 


two states the rules of law 
applicable to ordinary torts on land apply 
1f crashes and the drop- 


In these 


as to other types 
ping of objects from planes. 


CONCLUSION 
The aircraft owners and 
operators for damage and injury 
to individuals on the ground is by no means 
uniform throughout the 48 states. The orig 
nal tendency toward adopting the Uniform 
Aeronautics Act as proposed by the Na- 
tional Conference of Commissioners on Uni- 
form State Laws has been reversed. Today 
only six have retained the section 
of the Uniform Aeronautics Act that pro- 
vided for absolute liability, although other 
sections of the Aeronautics Act 
that do not refer to tort liability have been 


liability of 


sur face 


states 


Uniform 
widely adopted. Seven states have repealed 


the absolute liability section. 


The majority of states have no statutory 
provisions regarding the damage or injury 
inflicted by aircraft upon the property or 
inhabitants on the earth below. This leaves 
the matter up to the state and federal courts 
within the to formulate the body 
of law pertaining to aircraft damage to the 
Unfortunately, litigation on 


states 


earth’s surface 


One reason for this 
at airports or 
where no damage is 
Another 


cases 


the subject is meager. 
is that many 
desolate 
done to 
is that the aircraft 
cause damage to land or 
ground are settled outside of court so that 
no judicial decision is recorded. This is in 
large amount due to the fact that most 
commercial aircraft owners insure their 
aircraft so that they look to their insurance 
companies to pay any damages caused while 
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accidents are 
locations 
ground 
most of 


reason 
that do 
persons on the 


Ssurtace 





In addition, com- 
mercial aircraft owners prefer their insur- 


operating the airplanes. 


ance companies to compensate an injured 
party without litigation because the unfav- 
orable publicity is deleterious to the airlines. 
The traveling public is more sensitive to air 
crashes than to accidents involving any other 
medium of transportation. Consequently, 
the desire to avoid harmful public notice is 
to litigation 


a strong deterrent 


The 
the courts that hold there is a nonstatutory 
liability 
that declare there is no 

Both maintain that the 
use of aircraft supports their different posi- 


same general facts are applied by 


absolute as are applied by the 


courts absolute 


liability. increased 


tions. Those judges, who deny the aircraft 


owner any common law defense where his 


airplane, by crashing or forced landings, 
has caused injury to ground inhabitants or 
property, state that the 


aircraft intensifies the problem of air crashes 


increased use of 
The judges who refuse to recognize absolute 
liability under the same circumstances state 
that the aircraft 
aircraft from the category of ultrahazardous 
activity. 


increased use of removes 


Aviation is no longer ultrahazardous be 
cause neither of the two concurrent require 
ments, as stated in the Restatement of Torts 
for being in this classification, is any longer 
serious 
the 


care, and airplane 


valid, that is, there is no risk of 


cannot be eliminated by 
utmost 


flights are now a matter of 


harm which 
exercise of the 
common 


The Restatement of Torts, Section 520, com- 


usage 


ment (g), provides that if either of the two 


requirements for ultrahazardous activity 
then the 
absolute liability of ultrahazardous activities 


should no longer be imposed. 


has been eliminated by 


progress, 


Despite the consideration of whether or 
ultrahazardous 
activity, the application of absolute liability 
(either statutory or nonstatutory) for dam- 


WANTED: LOST POLICYHOLDERS_ 


Millions of dollars, representing the 
accumulated values of thousands of un- 


not aircraft operation is an 


claimed life insurance policies, are paid 
yearly by life companies to 
policyholders and their beneficiaries who, 


insurance 


for various reasons, had become “lost,” ac 
cording to the Institute of Life Insurance. 
that there are over 106 
million policyholders, the number recorded 
as missing or who have disappeared 
amounts to a very small percentage. 
Nevertheless, they do add up to thou- 


Considering 


injury to 
ground has more of the elements of justice 
than the ordinary rules of 


age to land or persons on the 
negligence do. 

Where either of two innocent parties must 
suffer, the airplane owner or the individual 
upon the ground, there are more social-eco- 
nomic reasons for holding the airplane owner 
liable for the aircraft damage than to leave 
the surface inhabitant 
situations. 


remediless in some 
The aircraft owner set the stage 
for the tort by the acquisition of the aircraft. 
The person on the surface had no relation- 
ship with the aircraft until the 
caused the tort. It was, therefore, not 
reasonable to expect him to take any meas- 
ures to protect himself. On the other hand, 
the aircraft owner either derives pleasure 
if he i 
aircraft for commercial gain if he is a com- 
mercial airline within his 
power to protect himself either by insurance 
or by 


aircraft 


is a private plane owner or uses his 


operator. It is 


spreading the risk of possible acci- 
dents by prorating the cost among all the 
shippers and passengers that use his serv- 
that way- 
compensation 


similar to workmen’s 
that the 


regardless of negligence, are reflected in the 


ices. In 
laws in damages, 
economic structure of the industry—the air- 
craft owner will bear the full responsibility 
for all damages committed upon the earth’s 
surface 

Another factor that should not be 
looked in favor of uniform laws throughout 


over- 


the states on tort liability of aircraft owners 
is the tremendous speeds at which advanced 
aircraft 
pulsion has been spectacular. It is 


aircraft travel. Progress in pro- 
incon 
gruous that a fraction of a second will take 
an aircraft over a different state and thereby 
change its liability. Liability should not be 
predicated on mere chance. An aircraft 
owner in the future will have little power 
to determine in what territory his aircraft 
inflict damage. Only by uniform laws 
can the rights and obligations of all parties 


be determined in [The End] 


may 


advance. 


cannot be 
found each year, and they cause the life 
insurance companies to take the initiative 
in searching for them. 


sands of policyholders who 


The effectiveness of the thorough “‘de- 
work of the life insurance com- 
panies is indicated by the fact that 90 
per cent of these “lost” policyholders or 
their beneficiaries are found. 


tective” 


The com- 
panies go into action as soon as mail is 
returned. All available reference sources 
are checked, 
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Credit Life Insurance 
Subject of Wisconsin Ruling 


Individual credit life insurance premiums 
must provide for a prospective claims ratio 
of 50 per cent or more of premium charges, 


Wiscon 


Group 


according to a recent ruling of the 
sin Commissioner of Insurance 


credit life insurance premiums must con 
template a 70 per cent or more prospectiv¢ 


claims ratio in order to be approved. 


(he Commissioner stated that credit life 
policies providing for a loss ratio less thai 
that specified will be 


substantial 


amin 
unless 


disapproved 


hown. His 


justification can be s 
hirst 
which the Wisconsin Insurance Department 
will follow under the powers granted to it 


by Chapter 321 of the. 1957 Laws of Wisconsi 


indication of the policy 


ruling is the I 


that the main object 


legislation in tl 


It was pointed out 
ot the 
insurance 


recent ie credit life 
field was to assure the use of rea 
sonable premium rates. Prior filings will b« 
reviewed in accordance with this aim. The 
Commissioner believes that returns to bor 

wers in benefits of 70 per cent and 50 ps 
cent respectively will permit insurers to file 
little difficulty 


smaller 


satisfactory premiums with 


Premiums which provide returns 


will be given a “most critical analysis.” 


} 


Policies may also be disapproved if they 


embody any provision which is “unjust, u1 
fair, inequitable, misleading, deceptive, or 


encourages misrepresentation.” Consequently, 
the Commissioner requires that each policy 
form submitted be accompanied by informa- 
tion which used to 
the above requirements have been complied 
with 
The 


served by the entire insurance industry as 


may be determine if 


Commissioner’s action is being ob- 


State Department Rulings 


a possible form 


may be acce ptable 


ance field 


Approval of New Rates 
Announced in Pennsylvania 
The 


recently 


Pennsylvania 


Insurance Commissioner 


announced th Ss approved 


the filings bureaus 


in the propert -asualty field which will 


reduce the -yholders who 


purchase their insurance if years 
' 


Chis action is lentical that taker 
previously by Departments 
of 33 other 


States 
Previous| 

chased 

times the annual pr 


four times tl 


Commissione1 


cumstances < I nm rel icha 
since the tur of tl ‘entury. No 
statistics were | which could 
establish that tl 1g o the imsurance 


companies justified these discounts. Recent 


surveys indicate that the discount formerly 


| 


allowed is unrealistic when compared to 


the savings in operations.” 


The new scales will mean that three-year 
policies will cost 2.7 annual 


cost 4.4 


2.7 times the 
premium and five-year policies will 


times the annual premium. 


The Commissioner declared that, in effect, 
the approval of these changes in rules will 
mean increased revenue to most companies, 
and that he will insist that future rate filings 
reflect such premium increments. Depend- 
ing upon the experience in various lines of 
insurance, this could result in making rate 


641 





possible. It could make rate 


decreases 
changes unnecessary or reduce the amount 


of increases which might otherwise be re 


quired for the sound operation of the 


companies, 


Che changes will not apply to policies 


now in effect nor to the rates applicable to 


one-year policies. Principally involved are 


fire and inland marine carriers which almost 


universally allowed the full discount. In 


many casualty lines the discount was not 


as great, and in automobile insurance no 


scount has been allowed 


had thei 


proved are the Middle Department 


Che bureaus which filings ay 
Associa 
tion of Fire Underwriters, National Bureau 


Mutual 


Rating Bureau, Inland Marine Insurance 
7 


Insurance 


of Casualty Underwriters, Insur 


ance 


lransportation 
Similar 


Bureau and the 


Rating Bureau hlings were ap 


proved some independent companies 


which < not members of bureaus 


rating 


Since the new rules are already effective 


in 33 other it IS expe cted that most 


} 


states, 


companies writing term business will soo1 


be writing such business at uniform dis 


ounts country-wide 


Che Commissioner has also announced 


is approval of a revision in workmen's 


compensation rates as proposed by the 


Pennsylvania Compensation Rating Bureau 
he new rates apply to all workmen’s com 


pensation policies, excluding coal mine, 


which become effective on and after July 1, 


195) 


average, 5 per cent 
It is 


will 


hey are, on the 
higher than those previously in effect. 
estimated that the 


increase in rates 


result in increased costs of approximatel) 


$2.5 million to Pennsylvania employers 


Commis 
104 classifica 
manual 


In announcing his approval, the 
sioner said that the rates for 
tions in the been 


Pennsylvania have 


increased, the rates for 39 have been decreased, 
45 classifications remain un 
that the 


classifications 


those tor 
changed He 


and 
turther pointed out 
average increase in rates tor 
in the manufacturing and utilities group is 
3.5 per cent; for those in the contracting and 
quarrying group, 9.8 per cent; and for thos« 
in the other industries group, 4.5 per 
group have 


20.1 pet 


cent. 


Rates in the federal industry 


been decreased on the averare by 


cent. 


that the over-all increase in 
rates was due in part to the change in the 
rate-making procedure to that which has 
been in use in most of the other states and 


in part to a change in the experience. 
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He advised 


It was pointed out that this 


all increase in rates is the first, except 


average 
ovel 
’ amendments, 
since January 1, 1939. The new rates are 
on the 48.9 per 
those in effect on July 1, 


for those occasioned by law 


than 
1939, even though 
benefit is 64 per 
than it was in 1939, 


average cent lower 


the present cent higher 


Florida Issues Rules 
Relating to Automobile Clubs 
The rules pertaining to auto 


mobile clubs have been promulgated by the 
Florida 


(1) Any person affected by this act shall 


following 


Insurance Commissioner 


be deemed untrustworthy by the Commis 
sioner if that person has been convicted of 
and has not had his civil rights 
This rule shall not 


to preclude the Commissioner 


a felony 
restored be construed 
from finding 
untrustworthy tor other 


in his discretion under the law 


a person reasons 


( ) 


that the 
company 


) Salesmen are not to infe1 


club or association is an insurance 


risa subsidiary Ot an msurance company 


(3) Officials of the club or salesmen can 


effect 
msurance 


not solicit, negotiate, or in any way 


contracts of msurance or reter 
io any agent unless all the requirements and 
provisions of the insurance laws have been 


complied with 

(4) Any 
points any person not registered as a sales- 
in his behalf shall be 
in violation of these rules and 


registered salesman who ap 


man to solicit business 
deem«e d to be 
regulations 

(5) No club or 


automobile association 


shall knowingly register one whose insu 


ance license has been suspended or revoked 
by the insurance commissione! 


pers¢ nal ac 


(6) Any membership card, 
cident policy or certificate or other evidence 
shall be submitted to the 


Commissioner for approval. 


(7) When the Club o1 
minates the Registration of a salesman they 
shall file termination notice, the 
date of termination and the reason for such 
termination, with the Commissioner. 


(8) All policies or certificates? 
part of the membership of any automobile 
shall contain in bold- 
face print or stamp, in a conspicuous place, 
the legend: “This is NOT a liability policy 
and does NOT comply with any Financial 
Provided further that 
if no policy or certificate is issued the legend 
shall appear on the membership card. 
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Association ter 


with the 


issuea as 


club or association 
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Constitutional Revolution 
The 


[The Ronald Press Company, 15 East 26th 
Street, New York 10, New York. 1957 


$29 pages $6.50 


Supreme Court Bernard Schwartz 


dificult to say what caused 
1 


It is 
“veritable revolution” whicl 
urisprudence of the United States Supreme 
1937. In that 

thirty-first man to be President of the 
United States saw “one-third of the Nation 
ill-housed, ill-clad, ill-nourished.” This no 
doubt contributed to rebellion, as did the 
sit-down Flint, who 
refused to vacate factory upon 
court order. Most assuredly, Franklin D. 
Roosevelt’s Presidential proposal to enlarge 
the Supreme Court to a maximum of 15 
Justices, though later defeated by the Senate, 


occurred in the 


January of 


j 
Court in 


year, 


strikers at Michigan, 


premises 


did the most to fan the spark which caused 
reversal of 12 prior decisions of the Court 
which held unconstitutional legislative schemes 


of the New Deal. 


Bernard Schwartz, director of the Insti 
Comparative New York 
University Law School, in his most recent 
book — The Supreme Court: Constitutional 
Revolution in Retrospect 
initiate 
Supreme Court—‘the fulcrum upon which 
our institutions turn’”—and evaluate for all 


tute of Law at 


has attempted to 
readers into the functioning of the 


the rebellious decisions which 
have now become revolutionary by virtue 


the basis for 


of ther long standing. 

As Arthur Krock pointed out recently, in 
his New York Times column, enough time 
has passed and enough Justices have been 
appointed to the Bench 


since Roosevelt's 


administration to overthrow the decisions 
of the 1937 Court, which in upholding every 


New Deal measure presented to it reversed 


Books and Articles 


its previous position and validated every new 


measure. Ample oppor has presented 


itself for reversal of tho isions 


“Constitutional Rey yn, Ltd.,” as the 


Court was called | <dward S. Corwin, 


. . . : 1 se : -- | 
noted constitutional has carried 


forward the institutional development of 


our public law and done so in accordance 


with the logical con cy 


matured 


required in any 


legal system,” according to Pro- 


fessor Schwartz 
The Court upheld th ate minimum wage 
law on March 29, 193 


basically 


was the same, 
held to be 


ower of both federal 


as ne which it had 


beyond the enacting 1 


months 
Constitution 
ebb and flow of 


oil f 
words oft 


and state governments only nine 


earlier. “The meaning of the 
does not change with the 
events’ ’—the 


economic dissenting 


Sutherland—were replaced by the 
which sup- 
the pre-1937 Court review of the 


New Deal 


federal government to 


Justice 


earlier Holmesian viewpoint 
planted 
desirability of early legislation 
Che authority of the 
regulate the entire economy under its com- 
merce power, ¢ ie test of constitutionality, 
Holmes had declared 
comment to Stone that 


I can’t find anything in the Constitu- 


replaced desirability 
once in a Justice 
when “ 
tion expressly forbidding them [people] to 
whether I like or not, ‘Goddammit, 
In effect, then, the United 


States Supreme Court in 1937 finally buried 


do, I say, 


let ‘em do it 


the accusation of Harold Laski—that it was 
the “third United States” 
when it adhered to the “desirability” standard. 
The appellation, in the 
author’s opinion, was put to rest in 1937, too 


chamber in the 


~ super legislature” 


The book’s emphasis is reserved for an 
analysis of the different aspects of the work 
of the Court during the past 20 years and 
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the extent to which the Court has changed 
our constitutional law since the 1937 re- 
versal. His approach is not that of a dis- 
sectionist—judge by judge. Rather, he 
studies the Court as an institutional entity. 
The book is based upon the view that even 
in a splintered Court there are certain broad 
principles which have dominated the Court’s 
work and that these have yet to be negated 
The aftermath of 
the revolution sees us with our Court switch- 
ing from judicial supremacy to the playing 
of a role subservient to that of the legisla- 
ture when it now inquires only whether a 
when it is chal- 
We have a Court “dominated by 
that 
an act of Congress is one which should be 


by subsequent decisions. 


law has a rational basis 
lenged. 
the conviction its authority to annul 
exercised reluctantly and only when a patent 
transgression of the Constitution leaves no 


choice.’ 


Medicolegal Problems 


Anesthesia and Otolaryngology. Donald F. 
Proctor, M. D. The Williams & Wilkins 
Company, Mount Royal and Guilford Ave- 
nues, Baltimore 2, Maryland. 1957. 267 


pages. >/. 


One chapter in this book is of particular: 
interest to those in the insurance field. It 
concerns the factors involved before an 
esthetizing a patient—what consent should 
be obtained, and who, in the eyes of the law, 
death 


hable in the event of 


or damage to the patient 


is considered 


Dr. Proctor is a specialist in the two fields 
with 15 
former. He calls 


of otolaryngology and anesthesia, 


vears’ experience in the 


the chapter on medicolegal considerations 


“a matter of increasing importance in present 
day practice,” and stresses the advisability 
of invariably obtaining written consent from 
either the patient himself, or, if the patient 
is a minor or incompetent, from the 
that 


obtained for 


parent 
written 
both the 
operation and the use of an anesthetic (any 
that 
should be used), for consent to one does not 


or guardian. He points out 


consent should be 


anesthetic, he warns, is the wordage 


authorize consent to the other. 


Among other items discussed by Dr 
Proctor in this regard are the liability of 
the surgeon for the negligent acts of an 
anesthetist; the skill required of the physi- 
cian under law in administering anesthesia 
himself; and the degree of liability in past 
including what has 


cases for negligence, 


been held to be criminal negligence. 
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Insurance Statistics 
Life Insurance Fact Book 1957 
of Life Insurance, 488 Madison 


New York 22, New York. 1957. 


The twelfth edition of 
brings its insurance statistics up to date 
through 1956. The book is intended as a 
basic reference source of life insurance 
statistics for the use of writers, teachers, 
speakers, editors and research specialists. 


Institute 
Avenue, 
112 pages. 


this publication 


Life Insurance is an or- 
reserve life 


The Institute of 
ganization of legal insurance 
companies serving the public as a central 
source of information about life insurance. 
The the totals for these 
companies; they report that 70 per cent of 
the population of the United States owned 
some form of life insurance through 1956, 
and 63 per cent of the population was in- 
sured by legal reserve life companies. 

New York led the states in the purchase 
of ordinary life insurance in 1956 with 
$4,053 billion; California was second with 


figures represent 


ae 


$3,287 billion; and Pennsylvania was third 
with $2,501 billion. 


\t present there is $412,630 billion of life 
insurance in force in the United States. The 
greatest volume of family protection at the 
close of 1956 was in ordinary life insurance, 
which protection totaling $238.1 
billion under 83.5 million policies. The per- 


provided 


centage increase for ordinary life insurance 
in force was 10 per cent in the year, and the 
total 


corded ten years before. 


was more than twice the figure re- 





ARTICLES 
Articles of 
legal publications 


interest in other 


Absolute Liability ... 


been 


There have al 


ways situations where most courts 
have admitted that there can be tort liability 
fault. Frank W. 
Washington 


examines a 


without Miller, professor 
University School of 
liability- 


the master-servant cases. 


of law, 


Law, large group of 
without-fault cases 
There the respondeat superior doctrine fixes 
liability on the master even though he is 
free of the thing the law calls fault, that is, 
negligence. The author also points out some 
of the present trends toward increasing non- 
fault liability—Miller, “A Primer of Abso- 
lute Liability,” Washington University Law 


Quarterly, April, 1957. 
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Supreme Court Asked to Determine 
FTC’s Jurisdiction over Advertising 


The _ Solicitor United 
States has filed a petition with the United 
States Supreme Court asking it to review 
the two which held that the 
Federal Trade Commission has no juris- 
diction : 


General of the 


decisions 


over the advertising practices of 
insurers where the states in which they do 
business have laws regulating false and 
deceptive advertising of insurance. 
are National Casualty Company v. Federal 
Trade Commission, 1957 CCH Trane Cases 
{ 68,739 (CA-6), and The American Hospita 
and Life Insurance Company v. Federal Trade 
Commission, 1957 CCH Trane CAseEs {| 68,675 
(CA-5). 

The petition, 
of the FTC, reportedly 
commission is not attempting to apply a 
statute which conflicts with 
Nor is the commission 


asserting that a Federal statute supersedes 


The cases 


filed on behalf 
stated that “the 


which was 


Federal state 


legislation. here 
state legislation in 
that the 
Congress has not 


or invalidates 
Instead, all contends 
is that divested it of 
authority under the Federal Trade Commis- 
sion Act 
to provide full 


any Way. 


commission 


states in order 
public.” 


to join with the 


protection to the 


Possible Tax Savings 
from Sale of Endowment Policies 


The owner of an endowment insurance 
policy may be able to effect a tax saving if 
he sells his policy shortly before it matures. 
This saving would result if he has a long- 
term capital gain on the difference between 
the amount he receives and the amount he 
has invested. However, if he waits until the 
policy matures, the difference between the 
amount he investment is 
ordinary income, taxable at regular tax rates. 


collects and his 


The Coverage 


The above conclusion is based on a literal 
interpretation of Sections 1221 and 1222 of the 
1954 Internal Revenue Code 
policy 1S 


The endowment 
a capital asset. It is held for more 


than six months, and there is a sale of a 


capital asset. 


published rulings or de- 
cisions to the effect that the long-term capital 


There are no 


gain benefits may be applied in the case of 
endowment 
before its maturity. This 
the fact that sale 
squarely within the letter of the law. 


a sale of an policy shortly 
may be due to 
such a seems to come 
How- 
ever, there is a case pending in the Tax 
Court (P. W. Phillips, Docket No. 60084) 
which involves a situation apparently identi- 
cal to that under consideration. The Com- 
Internal had deter- 
mined a deficiency on the ground that gain 
from the 


missioner of Revenue 


sale of an endowment policy 
ordinary in- 
capital gain. It 
Tax Court decision 


on this subject will be forthcoming. 


before maturity represented 


come and not long-term 


appears, therefore, that a 


Case Against Compulsory Insurance 


Compulsory automobile liability insurance 
has failed to 
nocent 


compensation to in- 
victims of traffic accidents in Mas- 
sachusetts and New York, the only two 
states where it has been tried, according to 
Ray Murphy, general counsel of the Asso- 
ciation of Casualty and Surety Companies 
He presented “The Case Against Compul- 
Automobile Liability Insurance” at 
the annual conference of the American As- 
sociation of Motor Vehicle Administrators. 


Mr. Murphy pointed out that a com- 
pulsory insurance law cannot cover out-of- 
state motorists, hit-and-run drivers, drivers 
of stolen cars and used without per- 
mission, and motorists driving without in- 
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PERSONS AND EVENTS 


rhe thirteenth annual meeting of the 
National Association of Independent In- 
surers will be held October 16-18 at the 
Beach Hotel, Chicago. Com- 
underwriting 


Edgewater 
petition, investments, and 
legislation will be among the major topics 


considered 


Mutual 
meeting on ac- 


The Conference of Casualty 


hold a 


and office methods 


Companies will 
counting and statistics, 
and personnel on November 7-8 at the 

Hotel, Such 


Hilton 


topics as “package policy problems,” “re- 


Conrad Chicago 


surance in violation of the law. An attempt 
gaps New 
York last year when the assembly of that 
vote a 
Part 
ft the preamble of that bill read as follows 


to cover these was made in 


state passed by an “overwhelming” 


bill to create an indemnification fund. 


“The legislature determines that it is a 
matter of grave concern that such innocent 
victims are not recompensed for the injury 
loss inflicted on them.” 


and financial 


that no exists for 


hardships 


Declaring panacea 


economic caused by financially 


irresponsible motorists involved in acci- 


dents, the speaker credited the safety re- 
with providing maximum 


New York 


responsibility 


sponsibility law 
figures in 
under the safety law 
when 96.51 per cent of the cars in accidents 


protection. He cited 


1956 


were insured, $1,333,334 was deposited as 
caused to 
some 


injury or damage 
motorists, 


security for 
victims of uninsured 
23,000 releases of liability 


and 


were filed. 


Turning to other New York specifics, Mr. 
Murphy said: 


“In July the distinguished Commissioner 
of Motor Vehicles of the State of New 
York, in an address before the Eastern 
Conference of the AAMVA released figures 
to the effect that in the four-month period 
February 1 to May 31, 1957, there 
seven accidents wherein a New 
uninsured motorist was involved, 
during the same period in 1956, there were 
about 25,000 uninsured accidents under the 
New York safety responsibility law, which 
the Commissioner considered as a major 
The 
Commissioner’s figures were widely pub- 
lished and received many favorable editorial 
Later the press carried articles 


were 
York 


whereas 


only 


achievement of compulsory insurance, 


comments. 
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insurance” and “claims experience reports” 
will be discussed. 

The 1957 regular meeting of the Na 
tional Association of Insurance Commis 
sioners will be held December 2-6 at the 
Commodore Hotel, New York City. 

The annual meeting of the National 
Association of Mutual Insurance Com 
panies will be held October 20-23 at the 
Jung Hotel, New Orleans. 


The Casualty Actuarial will 
hold its annual meeting November 21-22 


at the Sheraton Hotel, Philadelphia 


Si ciety 


to the effect that for the first six months of 
1957 there were only 19 accidents involving 
uninsured New York vehicles, 
and that in a like period in 1956 the New 
York Motor Vehicle Bureau 
41,759 licenses and registrations for failure 
to show 


registered 
suspended 


proof of insurance following an 


accident, 


“First, the figures released by the Com 


missioner and the Bureau were, I am sure, 


not advanced and not intended as a com 


plete story. They do not, obviously, con- 
stitute a fair basis for comparison of results 
under the still New York 
pulsory law, and the time-tried, proved and 
New York safety 
illustrate, the 
informed, now 


very new com- 


effective responsibility 
law. To Bureau, as I am 
no longer checks the exist- 
insurance from 
New York 


the assumption 


ence or non-existence of 


accident reports which involve 


residents. It operates on 
that since the compulsory law is in effect, 
every New 


receives 


York registrant is insured, and 


now such information as it gets 
as to lack of insurance only through com 
plaints made by an aggrieved injured per- 
If made 
at all, such a complaint might not be mad 
for quite some time after an accident, since 


in the ordinary 


son, or by someone in his behalf. 


the existence or lack 
cf insurance would not be known until after 
suit is commenced. In many cases the in 
jured party might feel himself to 
hence no report at all as to insurance. 
Delay in reporting non-insurance 
might also occur when the injured party 
might feel that to withhold reporting the 
guilty motorist for non-insurance offered 
certain advantages in forcing a more ade- 
quate settlement. In 


case 


blame, 


cases 


view of the fact, as 
I believe it to be, that no complete and 
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eliable statistics are gathered as to the 


existence or non-existence of insurance after 
with 


Bureau obtains coming to it by 


in accident, such information as the 
y sheer hap 
seems reasonable to believe 


reliable 


venstance, it 


that no Statistics on the point can 


bye developed 
‘Projecting the 25,000 figure as the ap- 
uninsured 


1956, the 


proximate number of 
the first 
umber of uninsured 


be about 75,000 


cases I0! 


tour months ol entire 


cases for 1956 would 


But neither do these figures 


whole story. They omit entirely any 


1 
tell the 


reterence to the fact that while in truth such 


made, 56,656 of them were 


15,986 vere rescinded 


suspensions wert 
terminated and 
72,642 


“Ot even 


1956 


greater signihcance perhaps 15S 


at in there was a total of 668,911 
accidents (exclusive of 


645.590 


eports ot 


repor ‘ of whicl wert received 


with evidence leaving 


3. 32] 


of insurance attache d, 


} 


reports without evidence of insu 


official report in commenting on 
‘This re 


number 


nce Che 


is States presents 96.51 pet 
the total 


f accident reports and 


shows the greatest percentage, in any year, 


( accident evidencs 


1956, under the then 


received with 


This, i 


Ssatety 


reports 
Oot msurance 


lly operative responsibility law 


] + 
tha 


accidents 


‘In this light, it seems fairly cleat 


were not 25,000 uninsured 


there 


n four months, as stated in the Commis 


sioner’s address, since there were only some 
1956 Any 


unfavorable 


3.000 for the entire vear of 


attempt to show a wide and 


disparity of auto hability imsurance covet 


age in 1956, compared to 1957, cz nly be 
unfair If 


a compulsory 


ortunate and there is any 


justification for law, it must 


be expected that it will somewhat clos« 


insured gap, small though it 


York, 


difference will be 


Was 1n 


but on the basis of figures cited, 


much less than may 


presently be inferres 


p ilsory 


summarize tl against 


insurance 1S l it does 


the job it is designed do, which 


assure compensation to innocent victims of 


automobile accidents; that in its futile 
efforts to attain that goal it imposes a large 
other 


increasing 


burden of expense and burdens on 


that, by 
results in 


the public; claim con- 
that, 


regardless of good intentions and preambles, 


sciousness, it higher rates; 
it inevitably brings politics into rate-mak- 
that likely to 


drive insurance companies out of automobile 


ing; and eventually it is 


socialistic 


liability, to be superseded by a 


The Coverage 


state-operated compensation plan. Compul- 


sory insurance is not in the public interest.” 


Revised Rating Methods Suggested 


Realistic revision of rating methods to 
with the 
and the 
of settling them 


William T 


tional 


cope number ot 


rapidly mounting 
claims “terrific” inflationary costs 
was recently 


Harper, 


discussed by 
president of the Na 
Surety 


gram to counte! 


Association of Casualty and 


Executives, as part of a pro 


act competition for the huge 


mass market of 


personal risks 


In a keynote address to the joint annual 
National 


Surety 


meeting of the Association of 


Casualty and Executives 
National Association of Casua 


Agents, Mr 


underw 


and the 

Ity and Surety 
1956 

riting 

suffered by 

panies in tl 


greater 


certainly be extend 


we take aggressive 


Har per 
, kee] 


| meeting 
enough,” h : “We are 


h a competitive 


price 


Tace¢ 


mass market 


which is based incidence ot 


personal calls and 1 salesmanship 


salesmansl 11) coupled 


) ] ' 
TSO] | \ T ) : 
Per nal Pp, ul vith a price 


appeal, is a combination which in my 


considered opinion cannot | successfully 


] 1 
combatted except terms 


‘Tt ic n 
is no 


secret ft n hat ther 


are certain situations the agent’s 
commission has 
to the 


larly 


risen ou all proportion 


service performed ‘his is particu 


true in some localities with severe loss 


experience, where the rates on certain 

[ The 

commissiot1 

additional 
the long 

run, this is inevitably reflected in a diversion 

of business to our competitors 


have multiplied in the last 
that the agent’s 


rapidly 


years. 
net result is 
climbed 
effort or 


l 
little 
expense on his part. In 


has with 
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“We sometimes take refuge in the trite 
excuse that ours is a cyclical business, that 
every five years or so we are to anticipate 
The statement 
me to be compounding the original error. 
lf we have the collective knowledge and 
experience to establish the cyclical nature of 


bad experience. seems to 


our business, then we should have the col- 
lective knowledge and judgment to devise 
ways and means of ending the cycle. 


“There are those who say that rates must 
be based on past experience, that there is no 
way to fix our prices except on the basis of 
Why? When the hindsight method 
brings us to the staggering losses of 1956 
the hindsight method 
impractical. We 
pattern of the 


hindsight. 
and 1957, then I say 
condemned as 
followed the 


must be 
have blindly 


PRODUCTS LIABILITY INSURANCE 


Zweck-Wollenberg Company," the 
held that the res ipsa 
oquitur permits an inference of 
negligence, not a that, 
therefore, even though the defendant intro- 
duces evidence to negative any charge of 


Ryan v 
Wisconsin court 
doctrine 


presumption, and 


negligence, the jury may nevertheless base 
negligence on the inference. 


followed the doctrine of the 


a verdict of 
The court 


s 


bursting bottles cases. 

The res ipsa loquitur doctrine as applied 
in the Ryan case makes it practically im- 
possible in many cases for the defendant 


to avoid liability, even in the absence of 


> 


demonstrable negligence. 

The tendency of the Wisconsin Supreme 
Court has to extend the 
unbroken recent 
automobile cases.” The subject of res ipsa 
Wisconsin has brilliantly 
Professor James D. Ghiardi in 


been doctrine as 


illustrated by an chain of 
loquitur in been 
treated by 


two recent articles.’ 


Conclusion 


In the 
tounded at the 
abundant life has produced. 


atomic era, we are as- 
complications which our 
From it, there 


present 


* Cited at footnote 65 

% See Johnson v. Coca Cola Bottling Company 
of Willmar, 20 Negligence Cases 266, 235 Minn. 
471, 51 N. W. (2d) 573 (1952). 

®” Wisconsin Telephone Company v. Matson, 
256 Wis. 304, 41 N. W. (2d) 268 (1950): Schimke 
v. Mutual Automobile Insurance Company, 266 
Wis. 517, 64 N. W. (2d) 195 (1954); Modl v. Na- 
tional Farmers Union Property & Casualty Com- 
pany, 6 Negligence Cases (2d) 456, 272 Wis. 
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past, a pattern which is usually so inept 
that it is known 
‘locking the stable 


to every school boy as 


doot after the horse is 


stolen’. 


“In the last decade, with a radically al- 
tered and competitive 
many of the standards and guide lines of the 
normal conduct of 
lapsed and disappeared. For the first time 
in our long history we 


economic climate, 


our business have col- 
are sailing in un- 
We have been catapulted into 


unguaranteed 


charted seas. 


a new, and unconsolidated 
position which calls not for simply holding 
fast to the line in the traditions of the 
past, but for and aggressive 
leadership of a high We must be 


prepared to meet the novel demands of an 


courageous 
order. 


unpredictable future.” 


Continued from page 622 


have been emerging new conditions out of 
which a myriad of claims arise. The proper 
presentation and defense of such claims 
requires a knowledge medium of chemistry, 
and engineering and 
which unheard of in the 
earlier living. 
fumes, smog, dust pollution, noise, inflam- 


mable or 


electronics, involved 


processing was 


days of simple Poisonous 


mechanical and 
claims un- 
Furthermore, 


poison fabrics, 


gadgets give rise to 
dreamed of a few 


occurrence May 


electric 
years ago. 
one accident or create not 
one claim but hundreds 


The lesson which every manufacturer and 
must that he 
with rival and he cannot 


dealer learn is cannot com- 


pete his business 


hope to remain long in business unless 


he has an which will 
take only the ordinary but 
the extraordinary hazards as well. To plan 
and carry out such a program will require 


expert legal assistance by counsel who are 


insurance program 


care of not 


familiar with the various coverages avail 


able. To a lesser extent, a similar obliga- 


tion will devolve upon counsel who repre- 
the claimants. T 
in their daily tasks has been our objective 


[The End] 


sent To assist such counsel 


650, 76 N. W. (2d) 599 (1956): Wood v. In- 
demnity Insurance Company of North America, 
6 Negligence Cases (2d) 497, 273 Wis. 93, 76 
N. W. (2d) 610 (1956). 

1 Ghiardi, “Res Ipsa Loquitur in Wisconsin,”’ 
39 Marquette Law Review 361 (1956): Ghiardi, 
‘*Manufacturer’s Control as an Element of Res 
Ipsa Loquitur,’ 1954 Insurance Law Journal 
616. See also Night, ‘‘Let the Bottler Beware,’’ 
21 Insurance Counsel Journal 72 (1954). 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Clinic Liable for Malpractice 
of Medical Director 


There was sufficient evidence to sup- 
port the finding that a clinic’s medical 
director was an employee of the clinic. 
It was held liable for the director’s 
malpractice under the respondeat su- 
perior doctrine. Third Circuit. 


The plaintiff brought an action to recover 
for the wrongful death of her husband, who 
died of injuries sustained in a private sani- 
tarium located in Pennsylvania. The 
as resolved in favor of the plaintiff, are as 


facts, 


follows: 


Was sent to a 
While at the 
sanitarium he was given at least two electro- 
treatments. Following one of these 
treatments he was permitted to 
ambulatory. Later that same day he fell 
down a flight of steps. Although he claimed 
that his neck was broken, staff 
picked him up by his extremeties and car- 
ried him to his bed. By this time his arms 
and legs were paralyzed. The medical di- 
rector of the sanitarium and another doctor 
that the had suffered 
substantial injury, and that his 
condition resulted simply from _ hysteria. 
The treatment afforded the 
such as to probably aggravate his condition. 


The deceased, a neurotic, 
private sanitarium for rest. 


shi ck 


become 


members 


concluded deceased 


no real or 


deceased was 


Negligence 


The plaintiff alleged that the deceased 
treated and with such 
a lack of professional skill by the sanitarium’s 
staff that his 
therefrom. The sanitarium 
tended that the medical director was an in- 


was so negligently 


medical director and death 


resulted con- 
dependent contractor and, therefore, it was 
not liable for any part. 
\ trial resulted in a judgment for the plain- 
tiff. The later set it 
ground that the medical director was an in- 
dependent contractor 


negligence on his 


court aside on the 


On appeal it was held that the jury was 
that (1) 
was never given proper medical treatment 
and 
director’s malpractice 
volved 
administrative 


warranted in finding the deceased 
(2) he died as a result of the medical 
This malpractice in- 


medical acts as distinguished from 


acts. 

solved was the 
The court 
observed that there was support in law for 


to be 


director. 


The next problem 


status of the medical 
the contentions that (1) a doctor who is 
employed in a hospital to perform profes- 
sional duties and is not subject to the hos- 
pital’s control is an independent contractor, 
and (2) the hospital which makes the doctor 
available is not liable to a third person for 
the doctor’s negligence so long as the doctor 
has been selected with reasonable care. How- 
ever, the court noted that there are decisions 
which hold that a hospital’s liability must 
be governed by the same rules of law that 
apply to all other employers. 

It was concluded that the Pennsylvania 


Court hold that (1) the 
director an employee of the 


Supreme would 


medical was 
Sanitarium and (2) the sanitarium was liable 
for his doctrine of 
Moore et al. 
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negligence under the 


respondeat superior—Brown v 





States 


reals tor the 
7 NEGLIGENCI 


United Court of A 
Third Circuit. June 27, 1957 
Cases (2d) 152. 


Apt 


Municipal Immunity Rule 
Abandoned in Florida 


A municipal corporation may be held 
liable for the torts of police officers under 
the doctrine of respondeat superior. 
Florida Supreme Court. 


lhe plaintiff's deceased became very in 
locked in the 
a helpless condition 


filled 
jail, and he died of 


town jail 
During the 
with 


oxicated and was 


1 


while in 


night his cell became smoke 


because of a fire in the 

suffocation. The plaintiff brought an action 
death 
corporation on the 


for wrongful against the municipal 
basis that it negligently 
left the jail unattended. The complaint was 


lismissed by the lower court 


Held 


remanded for 


Judgment reversed and the 
further 
that it 


decisi ms 


case 
proceedings Che 
now recede 
hold that a 
municipality may be held liable for the torts 
under the 


respondeat superior It 


court declared would 


from its prior and 

doctrine of 
that 
liability on the 


exercising 


rt police officers 


said this con 


clusion would not impose 


municipality while it is legisla 
tive or judicial, or quasi-legislative or quasi 


judicial functions 


Subject to the above-stated limitations, 
held that 


i direct, personal injury proximately caused 


the court when a person suffers 


by the negligence of a municipal employee 
while acting within the scope of his employ 


ment, 


the injured party 1s entitled to redress 
for the wrong done. It noted that in 1850 
the rule was announced that where a person 
suffers a special personal damage not com 
mon to the community but proximately re 
sulting from the negligence of the municipal 
corporation acting through its employees, 
the individual is entitled to compensation. 
(City of Tallahassee v. Fortune, 3 Fla. 19.) 
lhe instant thought this 


established 


court said that it 


former law should be re 


The point had been made that the death 
by wrongful act statute (Section 768.01 of 
the Florida Statutes), which imposed lia- 
bility on corporations for death, 
was not applicable to municipal corporations 
The court held, however, that 


wrongful 


a municipal 
corporation was within the legislature’s con- 
templation when it adopted the statute.— 
Hargrove v. Town of Cocoa Beach Florida 
Supreme Court. June 28, 1957. 7 Nectt- 
GENCE Cases (2d) 145. 
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Lessor Liable for Failure 
to Keep Premises Safe 


The lessor’s covenant to repair, standing 
alone, did not impose on him a liability 
for the lessee’s injuries. However, the 
lessor was liable for breach of an agree- 
ment to maintain the premises “in a safe 
condition for occupancy.” Second Circuit. 


Mill workers occupied a tenement rented 
to them under an oral lease by their em 
ployer these 
workers sustained an injury on a stairway 


(lessor). The wife of one of 
to the premises because one of the wooden 
steps was “wobbly” and unsteady. The wife 
brought an ac- 
basis that the 
caused the fall, 
failure to re- 
Che lessees recovered 
judgment in the trial court 


and her husband (lessees) 
tion against the lessor on the 
defective 

due to the 
pair the premises. 


step, which was 


lessor’s negligent 


The lessor appealed, contending that lia- 
bility could not be upon it for 
breach of the covenant to repair. The court 


imposed 


of appeals observed that the Vermont rule 
is that a lessor’s covenant to repair, stand 
ing alone, does not impose on him a liability 
received by the lessee. How- 
ever, in 111 Vt. 323, 16 Atl 
(2d) 173, it was noted that the 


setts decisi ms 


for injuries 
Soulia v. Noves, 
Massachu 
“draw a distinction betwee 
agreements by the landlord as a part of the 
letting to make repairs in the lease premises, 
and to maintain the 


express agreements 


premises in a safe condition for occupancy 
case took 
would ap- 
Massa 
that 
negli 


The trial court in the 
that Vermont 
distinction 
The 


might be 


instant 
the view courts 
made in the 
court instructed 
held liable for 
gence in failing to keep the steps in ade- 


prove the 
chusetts cases. 


the lessor 


quate repair if the agreement was “to keep 


these premises in a safe condition for 


cupancy 


The appellate court, in affirming the judg 
ment for the lessees, held that the evidence 
taken as a whole was sufficient to warrant 
submitting to the 
there 
Since the jury found that such an arrange 


jury the question of 


whether was such an arrangement. 
ment existed, there was more than sufficient 
evidence of negligence on the lessor’s part. 
The court refused to hold that the one lessee 
(wife) was 


contributorily negligent as a 


mater of law in using a step which she 
knew to be defective-—Sanderson et al. 7 
Berkshire-Hathaway, Inc. United States Court 
of Appeals for the Second Circuit. June 17, 


1957. 7 NEGLIGENCE CAsEs (2d) 43 
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LIFE 


Summaries of Selected 


Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Policy's Cash Surrender Value 
Sought by Insured Prior to Death 


The insured did not comply with the 
requirement that a request for the policy’s 
cash surrender value must be made in 
writing. However, since she unqualifiedly 
notified her insurer of her wishes and it 
began to act upon them prior to her 
death, a written notice was unnecessary. 
Fifth Circuit. 


Che insured purchased a Single Premium 
Policy, which was 
\ contingent 


was to 


Cash Refund Insurance 
to pay her $30.56 per month. 
who receive 


under the 


beneficiary was named 


the unpaid balance due policy 
upon the 
insured had the optior 


request for the 


insured’s death. However, the 


of making a written 


policy’s cash. surrendet 


value. 


The insured informed t! 
hat she wished to cash 1 
onfirmed the visit to the 


request by a 
At this time she could not 


agent’s office 
agent had her execute 
She 


find her policy so the 


a lost policy affidavit also signed a 


general release of all rights existing undet 
delivered het 
both the 


icy to the home 


the policy. Subsequently she 


policy to the agent and he sent 
and the pol 


Che agent 


release omes 


received a check payable to the 
for the 


surrender option 


amount due under the casl 
With the 
sent an additional 
that the 
the insured 


insured 
check the 
with in 


delivered to 


nsurer release 


structions check be 
signed 


check but 


when the release 


sought to deliver the 
that he could not see the 
because had 
died and the 
brought the action to 
balance due under the policy 


Was 


he agent 


found insured 


she suffered a heart attack 


She contingent beneficiary 


instant recover the 


ontended that insured’s 


efforts to surrender the policy were ineffe 


The beneficiary c 


tive since she had not complied with the 


policy requirement that a request for the 
policy’s cash surrender value must be made 
in writing. The insured’s executor claimed 
surrender value on the 


had 


the policy’s cash 
that the 


Life, Health—Accident 


ground insured exercised her 


option to surrender the 
court granted 
a summary 


appealed. 
Judgment 


Held 


remanded. The 


policy. The lower 
the beneficiary’s motion for 


judgment and the executor 


reversed and the case 
court of appeals said that 

thing l 
in dealing with the insured |} 


the important was that the insurer 
iad recognized 
The 


the steps taken by her as sufficient. 
all that it reasonably 


insurer had itself done 
could to 


the policy’s surrender 
that 
were material issues of fact which should 
Mercantile Na 
Franklin 


pay cash 


value. [The court concluded there 
be tried on their merits.— 
tional Bank at Dallas, | 
Life Insurance Company et al 
Court of Appeals for 
September 5, 1957 3 


recutor v 
United States 


Fifth 


Circuit 


Employer's Obligation to Pay 
Premiums on Group Policy 


It was the employer’s duty to pay the 
premiums on a group policy. The fact 
that an employee owed the employer for 
a portion of the premiums did not void 
the employee’s insurance since the em- 
ployer had paid the full amount of the 
premiums to the insurer. Tenth Circuit. 


The insurer issued a master group insur 


ance policy covering certain employees 
Under the policy the employer was required 


to pay monthly premiums in advance fot 


employees who had made application for 
employer was 


with the 


insurance thereunder. Che 


required furnish the insurer 


names of all employees who made written 


application for 


insurance, the names of all 
| 


employees who ceased to make the required 


contribution of premiums and the names of 


all employees whose employment was ter- 
minated 
provided that an employee's 


coverage wou be 


‘he policy 
automatically discon 
tinued “wl tails to make the required 


contribution for his insurance to the Em- 
when 
shall 


employer paid two thirds of the 
due under the in 


ployer, o1 his employment with th 


Employer terminate . The 
premium 
dividual policies of the em 
required them to 


third 


ployees and pay the re- 


maining one 


nt 


An employee, the plaintiff's decedent, 
owed money to his employer for premiums 
due on the policy 


thorized the 


[The employee had au- 
withhold 
salary for these premiums, but 
the employer neglected to do so. An office 
manager sent a memo to the employee’s 
immediate employer stating that the em- 


employer to money 


from his 


651 





ployee’s premiums had been paid by the 
employer but that no deductions had been 
made, and that the employee must pay past- 
due premiums and have the deductions taken 
out of his paycheck if he wished to keep 
the insurance, 


The insurer was subsequently notified that 
How- 
ever, the employer inadvertently paid the 
premiums due on the employee’s policy. The 
employee died and the insurer denied that 
there was coverage on the ground that the 
had not paid his employer for 
the insurance. The trial court held that the 
had lapsed and that there 
coverage. An appeal was taken. 


the employee’s policy was cancelled. 


employee 


policy Was no 


The court of appeals reversed the judg 
ment and remanded the The court 
held that since the insurer looked to the 
employer alone for payment, the fact that 
the employee owed the employer a part of 
the premiums did not invalidate the policy 
Under the contract the employees were 
under no duty to pay any premium to the 
insurer. The employer could, as he did, 
require a contribution from employees, but 
he was not required to do so. 


case. 


The court said that the policy 
quoted above came into play 


provision 
only where 
However, the 
that 
automatically expired 
since the insurer had accepted and retained 
the money for the employee’s premium for 
the month in which the employee died. 


a contribution was required. 


insurer was estopped from asserting 


the insurance had 


\ dissenting opinion noted that the pre 
miums in question were inadvertently paid 
by the employer. The employee did not 
rely upon them, it said, and the insurer was, 
therefore, not estopped from asserting the 
formal termination of the policy.—Likens 
v. John Hancock Mutual Life Insurance Com 
pany. United States 
the Tenth Circuit. 
Cases (2d) 512. 


Court of 
July 24, 


Appeals for 
1957. 3 LIFE 


Insured’s Death Not Caused 
by Visible Wound or Contusion 


While 
vomited and choked. 
the result of the stoppage of oxygen to 


being given ether the insured 


He later died as 


his brain. Since there was no visible 
wound or contusion, there was no cover- 
age under his accident policy. Georgia. 
The 


in part: 


insured’s accident policy provided 


“Upon due proof that the death of the 
insured occurred in consequence of bodily 
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injury affected solely through external, 
violent and accidental means of which, ex- 
cept in internal 
injuries revealed by an autopsy, there is a 
visible wound or 


case of drowning or of 
contusion on the exterior 
of the body, and that such death occurred 
within ninety days after such injuries were 
sustained and as the result thereof 
independent of all other causes, the com- 
pany will pay an additional sum equal to 
the single sum insured.” 


The that the insured 
vomited and choked while being given ether 
for an appendectomy. 


direct 


evidence showed 
The flow of oxygen 
to his brain was stopped for such a length 
of time that the brain was irreparably in- 
jured, and he died in a few days. His 
brought an action under his 
policy to recover for accidental death. The 
insurer demurred to the complaint on the 
ground that it did not cause of 
The overruled 
the trial judge and his judgment was sus- 
tained by the court of appeals. 


beneficiary 


State a 


action demurrer was 


The case came to the state supreme court 
on certiorari. The court reversed the lower 
holding that the complaint failed 
of action. It said that con- 

holding, that the insured 
died from an injury affected solely through 
“external, violent and accidental means,” 
there still would be no liability under the 
policy unless the internal injury from which 
he died was revealed by an autopsy or by 


courts, 
to state a cause 
ceding, but not 


a wound or contusion on the exterior part 
of his body. There was no allegation that 
an autopsy was performed. 


“wound” 
“contusion” have well-defined and gen- 
erally accepted meanings. 


The court noted that the words 
and 
“Contusion” in 
its ordinarily accepted meaning is synony- 
mous with “bruise,” which is a hurt or 
injury to the flesh producing no break or 
apparent wound. A 
in which the 
broken. It 
had not 
sion” 


“wound” 
skin” or 


is an injury 
membrane is 
that the insured 
“wound” or “contu- 


other 
dec ided 
suffered any 
and, thus, 


was 
was not covered by his 
policy. —Life & Casualty Insurance Company 
of Tennessee v. Brown. Georgia Supreme 
Court. July 3, 1957. 3 Lire Cases (2d) 528. 


Short Short: South Carolina 


Alleged oral statements made by an insur- 
ance agent could not be introduced into 
evidence to change the terms of the written 
contract to insure—Bowling v. Palmetto 
State Life Insurance Company. South Caro- 
lina Supreme Court. 957." 3 
Lire Cases (2d) 548. 


August 5, 
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FIRE 


Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
SURANCE REPORTS 


| 


No Waiver of Limitation 
on Time for Bringing Action 


Where a denial of liability under a fire 
policy occurred within four months of 
the loss, there was no waiver of the one- 
year limitation on the bringing of an 
action. Oklahoma. 


The insured brought an action to recover 
a fire under his policy approximately 
15 months after the loss occurred. It 
alleged that after the loss an adjuster visited 
the insured and told him that his policy was 
in force, 
The 


rorms 


loss 


Was 


and requested certain information. 
insurer furnished him proof of 

which he completed and returned 
The insured was also questioned under oath 
as authorized by the policy. 


loss 


loss 


four months 
insurer 


than 
occurred the 


Less after the 
letter to the 
which it denied liability. The 
contended that the conduct of the 
insurer and its agents was in pursuance of a 
plan to assure him that the loss would be 
paid and, 


wrote a 
insured in 
insured 


thus, waived the one-year policy 
limitation on the bringing of an action. The 
insured also alleged that 
an offer of settlement 
months after the loss. 


the insurer made 
approximately ten 


he principal case relied upon by the in- 
sured was Prudential Fire Insurance Company 

Trave-Taylor Company, 194 Okla. 394, 152 
Pac. (2d) 273, where it was stated: 


“Where an insured does not deny liability 


under a policy but time in which 
examine the 


been damaged 


requests 
to have 
leged to 


experts 
have 


property al- 

and 
consumes approximately the entire period 
in which institution of an 
is required to be 


action on the 
instituted, the in- 
will be held to have waived the limi- 
tation provision.” 


policy 
sure! 


The lower court awarded a judgment to 
the insurer. The state 
firmed the judgment. The court differenti- 
ated the instant from the Prudential 
case. It noted that in the present case the 
denial of liability occurred in less than four 
months following the loss, which left suffi- 
cient time to enable the com- 


supreme court af- 


case 


insured to 


Fire and Casualty 


within the limitation 
It added that the offer of settlement 
was of no assistance in establishing a waiver 
since it appeared that (1) the was 
made solely to effect a compromise and the 
insurer explicitly affirmed its original denial 


mence his action 


period. 


offer 


of liability, and (2) the offer was made in 
response to an inquiry of the insured’s at- 
torney.—Bernstein v. Connecticut Fire Insur- 
ance Company. Oklahoma Supreme Court. 
July 9, 7 FIRE AND CASUALTY 


1957. 9 CASES 
288. 


‘Notice of Occurrence’’ Condition 
Breached by Insured 


After the insurer learned of the injury 
there was a 51-day unexcused delay in re- 
porting the accident to the insurer. This 
delay constituted a breach of the “notice 
of occurrence” condition. New York. 


The plaintiff, a tenant in the 
house, fell while descending stairs. 


insured’s 

He was 
apparently unhurt and told the insured that 
“It’s all right.” He continued to work at 
his job as a construction laborer. Approxi- 
mately back 
bothering him. Three and one-half months 
after the fall (May 28, 1951) he was told by 
his doctor a result of the accident 
he had suffered a serious back injury which 
would require an operation. 


three weeks later his began 


that as 


The insured as early as May 28 was fully 
aware that the injury result 
of the accident. However, 
was not 


back was the 
notice 
forwarded to the insurer until a 
month and a half later (July 18). The plain- 
tiff brought an 


written 


and recovered a 
judgment against the insured for the injury. 


action 


The insurer denied coverage of the injury 
on the ground that the insured had not 
given timely notice of the accident. The 
policy contained a “notice of occurrence” 
condition which provided: “When an occur- 
takes notice shall be 
given by or on behalf of the insured to the 


rence place written 
company or any of its authorized agents as 
soon as practicable.” (Italics supplied.) The 
present action was brought against the in- 
surer to 
ment. 


recover the amount of the judg- 


The lower courts awarded a judgment to 
the plaintiff, holding that the insured gave 
notice of the occurrence “as soon as practi- 
cable” after he learned that the plaintiff had 
sustained an injury. The rationale of the 
decision was that the insured was not under 
a duty to report an accident where it would 
appear to a reasonable person that no ap- 
parent injury had occurred. 
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The highest state court reversed the jude- 
Che that thie 
that 
in reporting the accident 


ment court said evidence 


showed there was an unexcused delay 
Che insured was 
aware of the injury on May 28 but did not 
report the until 5] 


Waiting this period of time was not 


accident davs later 


notice 


as practicable.” The unexplained 


“as soon 


delay constituted a breach of “notice of 


rccurrence’ condition as matter of law 


j 


\ dissenting declared that when 


an excuse 15S 


opinion 


shown for a delay, a question 


of whether notice Was given “as 


soon as 


practicable” is one of fact for the jury. The 


lissent concluded that the jury was author 
l iat the 
ondon ¢ Lancashire Indemnity Con 
America. New York Court of Ap 
July 3, 1957. 9 Fir ») CASUALTY 
283. 


delay Was excusable 


‘Increase of Hazard’ Clause 
Analyzed by Court 


There was no violation of the “increase 
of hazard” clause since the insured had 
no knowledge that it had increased the 
hazard of fire. The doctrine of construc- 
tive or imputed knowledge was not appli- 
cable. Eighth Circuit. 


lhe insurers brought an action for a 


declaratory judgment stating that they were 
not liable to their insured and its mortgage: 
because of an explosion and fire loss at the 
insured’s manufacturing plant. The evidence 
engaged in 
Missouri). It 


with a 


showed that the insured was 


the manufacture of pills (in 


entered into an agreement match 


company under which it was to compress 


chemicals furnished by the match company 


into pellets for use in flame throwers 


The insured processed these pellets tot 
than a month without incident. How 


the chemicals comprising the pellets 


more 
ever, 
being com 


hen exploded while they were 


pressed into pellets. The insured was told 
prior to the that the 


were not explosive 


explosion chemicals 


that the insured 


permitted highly dangerous chemicals to be 


brought upon, stored and processed on its 


The insurers contended 


thus, increased the hazard of 
that the 
hazard” clause relieved them of liability. 
The that the hazard in 
sured against had not been increased by any 
within its control and 
It also argued that the defense of increased 
hazard work and 
policies, By the 


premises and, 


fire. They claimed ‘Increase ot 


insured pleaded 
means knowledge. 


Was 
clause of the 


superseded by the 
materials 
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latter clause the insured 
granted permission to make “such use of the 
and incidental to the 


occupancy as described therein.” 


terms of the was 


premises as is usual 


he insured recovered a judgment which 
Was set aside, and a new trial was granted 
The court of appeals held that the new trial 
should not have been granted and that the 

should be 
1 


Che court said that it was convinced 


judgment for the imsured rein 
stated 
that it is settled law (certainly in Missouri) 
that there is no violation of the “increase 
of hazard” clause unless there is an increas¢ 
of hazard and con 
The term “knowledge” 


and has no other technical 


within the “knowledge 
trol of the insured.” 
means “to know” 
constructive or 


meaning. The doctrine of 


may not be read into 
Since it 


not shown that the insured had knowledge 


knowledge 
court added. 


imputed 
hnre policies, the was 
f the increased hazard, the judgment in its 
Vanufacturers 
ompany et al. v. Wilson 
mpany et al. United States Court 

Eighth Circuit. August 
AND CASUALTY CASES 247 


flavor was proper American 
Vutual Insurance ( 
Keith & ¢ 
oO Appeals for the 


14, 1957. 9 Fir 


Short Shorts from the Courts 


Tenth Circuit rhe 
ported the findings that the damage to the 


insured 


evidence sup 
s oil rig was caused by or incident 
that the 
cluded from coverage.—/quity Oil Company 
v. National Fire Insurance Company of Hart 

wd. United States Court of Appeals fot 
the Tenth Circuit. July 31, 1957. 9 Fire AND 
CASUALTY 257 


ASES 2)9/ 


to a “blowout” and loss was eX 


Louisiana ... A 


to the 


discrepancy in the 


policies as location of a home with 


reference to an adjacent structure did not 
void the policies where the discrepancy was 
not material to the risk.—Holland v. Caledon- 
ompany et al. United States 
Western District of 


1957. 9 Fire AND 


tan Insurance ( 
District Court for the 
Louisiana. March 12, 


CASUALTY CASES 241 


Michigan 
sureds’ barn was found to have been caused 
and not 
overloading of the barn’s 
floor with grain.—Pollock et al. z 
Mutual Fire Insurance Company 
Court. July 31, 1957. 
ASES 245. 


Che damage to the in 


by an explosion by a structural 
failure due to 
second 
Farmers 
Michigan Supreme 


9 FrrE AND CASUALTY ( 


Minnesota . . 
cover the 


\ policy was reformed 
entire three- 
story building —Mosiman v. Rapacz et al 
Minnesota Supreme Court. August 16, 1957. 
9 Fire AND CAsuALtTy CAsEs 274. 


so as to insured’s 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Minor Illegal Act 
Covered by Policy 


The insured’s act of getting into and mov- 
ing another car was at most a misde- 
meanor. Public policy did not prevent 
his insurance policy, which applied to the 
“use” of automobiles, from covering the 
damage arising from his act. Michigan. 


. } ; | ] | 

For several days a car had been parked 
obstructing 
insured 


With 


of moving the cat f nm 


front of the insured’s house, 


) parking Spaces which the 
vas accustomed to park his own car. 
he intention 
to fi of the parking spaces, the 
insured got into the car and 


Due to 


order 


‘ 


released i¢ 
foot 


street, the car 


brakes 


rolle d 


hand brake defective 


and the slope oft the 
backward +] te A 


across the street and 


other car. The insured was st 


judgment was recovered against him 


Che insured had a policy wl 


public liability coverage in his “ ” of au 


tomobiles. However, his insurer declined 


to defend the suit against the insured 


to pay 


by the 


under its policy. It was 


insurer that (1) the insured 


“use” the car within the meaning 


policy and (2) if the insured did ‘“‘t 


car, it was without the owner’s authority 


] 


and, theretore, a criminal act which barred 


recovery on the basis ot public policy Che 
his loss 


insured brought an action to recove1 


under the policy. The lower court directed 


a verdict for the insurer, 


The state 
lower court and remanded the case for entry 


supreme court reversed the 
of judgment for the insured. The court said 
that the ordinary definition of “use” would 
apply to this The 


constituted a “use’’ of the other car. 


Case insured’s action 


It was noted that public policy does not 
allow insurance of illegal activities lest they 
be encouraged thereby. It fre- 
quently held that felons cannot recover in- 
surance for injuries or damages proximately 
How 


has been 


caused by their own intentional. crimes. 
ever, in the instant case the court said that 
de minimis non curat lex applies (the law is 


Automobile 


‘ nave Oras 7 \ 
not oncerned with tries). 


The insured 
' 


‘ 
had been subject to no complaint, arrest 


or trial, and the most he could be charged 


vith was a 


he policy per- 


lity in case of 
irt declared 
a general rule 
public liability policies 
gal act was involved 
automobile accidents there is 
ved a violation of sonie law 
mcluded that 


hich demands invalida- 


there 


Vas ct 


as to this claim 


| that the policy 


as applying to a 


vfully by the in- 
] 
i 


shou d have beer 
Preferred 


Michigan 


\UTOMO 


wan Vv 
mpan 


1957. 11 


Insurer Must Pay Interest 
on Judgment over Policy Limits 


Even though the policy coverage was lim- 
ited to $25,000, the insurer was required 
to pay interest on the entire $60,000 judg- 
ment until the policy’s proceeds were paid 
into court. Third Circuit. 

liability insur- 
$25,000. It 


Che insured had a public 


ance policy in the amount of 


provided i 

“As re afforded by 
his policy under cover 
shall 


surance 


company 


“(c) pay all expenses incurred by the 


ill costs taxe d against the 


} 
company, « msured 


such suit and all 


entry of judgment 


in any interest accruing 
until the 


deposited in c 


altet company 


has tendered or ourt 


paid, 


such part of such judgment as does not 


exceed the limit of the company’s liability 


thereon 
“The 


ing agreement, except 


amounts incurred under this insur- 
settlement of claims 
and suits, are payable by the 
addition to the limit of 
of this policy.” 


company in 


applicable liability 


In an action against the insured a person 
judgment in the amount of 
$60,000. The court ordered the in- 
surer to pay the entire amount 
of the judgment from the date of its entry 
until payment into the court of 
the policy’s proceeds. The insurer appealed. 
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obtained a 
lowet 
interest on 


the date of 





lhe court of appeals affirmed the judg 


ment. In discussing the insurer’s liability 


tor interest on the entire judgment, the 
stated that the situation was not free 
doubt 


that reters to “the 


due to the preamble quoted 


above insurance afforded 
by Coverage A,” which limits the la- 
bility to $25,000 said that the 


lower court rightly applied the rule of law 


However, it 


requiring interpretation of a doubtful insur- 


contract against the insurer Che in 
could 
wished to limit its liability for 


on judgments. 


ance 


surer have made clear the language 


1t it interest 


It was noted that the court decisions are 
in conflict on the interpretation of the above 
wording in 
+} 


the court held that under applicable Mary 
land law the 


insurance contracts. However, 


insurer liable for 
entire amount of the judg 
that this 
“unnatural” in view of the 


ability to 
rh 


would be 
nterest on the 
added 


the policy is not 


ment It construction of 


reservation by the insurer of the 
liability for throu 


payment of the 


terminate its interest 


amount of its obligation 
judgment 


right to control the 


under any into court, and of its 
conduct of the suit 
Busby, t.a 


Express et a 


Varyland-Penns 
Fidelity 
United States Court 
of Appeals for the Third Circuit 
11, 1956. 11 AUTOMOBILE C 


Underwood 7 
vania American 
Casualty Company, In 
S« ptembe I 


ASES (2d) 484 


im 355° G3. 
Judgments Under Liability 


Ramsey’s article “Interest on 
Poli- 
which appeared in the July, 1957 issue 
of the JouRNAL, it was noted that the trend 


is growing toward holding the insurer lable 


Insurance 


cies, 


1O1 interest on the entire judgement, even 


portions exceeding policy limits 


‘‘Home”’ Defined by Court 


The term “home” in a “School Child Ac- 
cident Policy” was construed to mean 


“dwelling house.” Thus, the insured, who 
was struck by a car in a garage on his 
own premises, was held to have left his 
home and be “en route” to school. Ohio. 


Che insured, a student attending school, 
was covered by a group “School Child Ac- 
cident Policy.” It 
of life as a result of an accident 


covered injuries or loss 
sustained 
“while en route between the home and the 
One insured 
standing inside a garage which was located 
on the premises where he lived. While his 
father attempting to start the car, it 
suddenly “shot backward,” striking the in- 
and death. The father 
had intended to drive the insured to school 


school.” morning the was 


was 


sured causing his 


656 


that morning. An action brought to 


recover death benefits under the above policy. 


Was 


The court of appeals awarded judgment to 
the plaintiff 


The 


judgment for the 


state supreme court affirmed the 
plaintiff. The 

that the term “home” included the 

garage located on the premises and, there 
fore, the had not left home The 
court, that if the word 
ambiguous, an _ interpretation 
should be made which would be most favor- 


Such 


insure! 
argued 


insured 
however, declared 
“home” is 
able to the insured. an interpretation 


would mean that “home” would be construed 


to mean “dwelling house.” Thus, the in- 


sured had left his home and was en route 


to school when the accident occurred. 


\ dissenting opinion declared that there 
in the above-quoted 
protection afforded 
from street and traffic hazards 
might be 


was no real ambiguity 
policy provision. The 
is obviously 
leaving 
school and during the journey be 
The 


in its usual and com- 


which encountered after 
home o1 

tween the 
that the 


monly 


two places dissent stated 


word “home” 


understood meaning is broader and 


more comprehensive than the word “house,’ 


and embraces the entire 
land 


The term “en route” 


residence estate, 


including the and buildings thereon 


has a universally rec 
ognized meaning, and connotes “during a 
“along the way.” The dissent 
that it is difficult to see 


dividual can be between two places when 


journey” or 
said how an in 
he is at one of them.—Unger, Jr. v. Guaran 
tee Reserve Life Insurance Company of Ham 
mond. Ohio Supreme Court. May 29, 1957 


11 AuTroMOBILE CASsEs (2d) 658 


Short Shorts from the Courts 


Kansas ... The 
tice of the accident in accordance with the 
policy’s terms. court held 
that from the attor 
ney of the claimant was sufficient. The order 
of the lower court 
demurrer to the 


insured did not give no 


However, the 


actual notice received 
sustaining the insurer’s 


claimant’s evidence was 
Mutual Au 
tomobile Insurance Company. Kansas Supreme 
Court. April 6, 1957. 11 AuToMoBILE CASEs 


(2d) 341. 
Oklahoma 


a Car 


reversed.—/ameson v. Farmers 


The buyer (decedent) of 
seller a bogus check which 
was also to cover collision insurance. 
conditional 
upon its being honored, the buyer was never 
insured.—Motors Insurance Corporation v 
Craig, Admrx. Oklahoma Supreme Court. 
July 9, 1957. 11 AUTOMOBILE (2d) 


1400. 


gave the 
Since 
check 


acceptance of the was 


CASES 


I L J— October, 1957 
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THE JOURNAL will publish many of the inter- 
esting papers presented at the thirteenth 


annual meeting of the National Association of 


Independent Insurers. Problems facing the 
insurance industry will be discussed by Vestal 
Lemmon, general manager of the association, 
in his manager's report. Joseph A. Navarre, 
president of the National Association of Insur- 
ance Commissioners, will present his views on 
topics of current interest. Among the other 
papers to be delivered are the following: 
‘Insurance Competition and the Antitrust 
Laws,’’ by Victor R. Hansen; “Oklahoma Insur- 
ance Legislation and the Public Interest,’’ by 
B. E. Bill Harkey; ‘‘Industry Responsibilities in 
the Preparation of the Modern Insurance 
Code,’’ by Donald Schaffer; ‘‘Meeting the 
Challenge of Comparative Negligence,"’ by 
Abraham |. Harkavy; and ‘“‘Toward a Flexible 
Future,’’ by Jarrard Secrest. 


The program will include a panel on ‘State 
Regulation Today—The Road for the Inde- 
pendent Filer.’’ The following will participate: 
C. B. Kenney, F. A. Holderman, Tom Dunavant, 
Ed S. McMahon and Phillip B. Kates. 
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Sth Edition, 1958 


By William R. Spinney 
Revised, rewritten, this new edition reflects latest tax law. Effective estate plan- 
ning is clearly set out. Includes an illustrative case to show the practical application 


of principles involved. Topical index; about 96 pages, 6” x 9”, heavy paper covers. 
In preparation. Price, $1.50 a copy. 
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